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BBEJAEHUE

PumMckoe wyacTHOe mpaBo — ATO aOCTpPaKTHOE NPaBO, KOTOPOE MOXKHO
NPUMEHSTH K JIIOOBIM YaCTHBIM OTHOLIEHUSIM, BO3HUKAIOIIUM B JIF0OOM OOIIECTBE,
TaK KaKk B CBOEM pPa3BUTHUM PUMCKOE YAaCTHOE MPABO BIMUTAIO BCE JIydlllee, YTO
BbIpA0OTaIM MPABOBbIE CUCTEMbl aHTUYHOTO MHUpA. DTO MPAaBO PA3BUBAIOCH MO
BIMSTHUEM TPAKTHUYECKOM JIEATETbHOCTH IMPETOPOB U IOPUCTOB, M HMEHHO
MOCTOSTHHASI MPAKTUKA YCOBEPIIEHCTBOBAIA HOPMBI PUMCKOTO TIpaBa.

Mmuoroobpasue ¢opm wuctopudeckoro Hacienus J[penero Puma Ha
MPOTSKEHUH BCEM HCTOPUU Pa3BUTHUS CHUCTEMBI TYMaHUTAPHBIX HAyK OBLIO
MPEIMETOM MPUCTAITBHOTO M3YUYEHHS BO BCEX €ro acrekrax. JlaHHoe yTBepxKaeHue
MOXET OBbITh B TOJHON MEpPE OTHECEHO K HCCIEIOBAHUIO CHUCTEMBI PUMCKOTO
YaCTHOTO TpaBa, BOCTPEOOBAHHOCTh KOTOPOM  OOYCIOBIEHAa OTrPOMHBIM
3HAUYEHUEM, KOTOpPOE MMEET CHUCTEMa IPABOBBIX HMHCTUTYTOB, CO3/laHHas Ooiiee
JIByX C TMOJIOBUHOW THICSY JIET Ha3aJ B MOHUMaHUHU, (POPMUPOBAHUHU U Pa3BUTUU
AHAJIOTUYHBIX CTPYKTYp COBPEMEHHOCTH. PUMCKoe mpaBo, 1 B OCOOEHHOCTH €Tro
yacTHasi cdepa, SBIAIOTCS Oeclpene/ieHTHBIM [0 CBOEMY OOBEMYy M POJU
O0OBEKTOM TMOBCEMECTHOM pEIENIMu B TMPaBOBBIX CHCTEMaX pPa3UYHBIX
rocyJapcTB,  MPOUCXOASIIEH €  MOMEHTAa  HMCYE3HOBEHUS  PHUMCKOU
roCyJJapCTBEHHOCTH MO HacTrosiee Bpems. [[puMEHMMOCTh 3JEMEHTOB PUMCKOMN
MPaBOBOM  CHUCTEMbl IS  pEIICHWS 3aJay, CTOSIMIMX CEeroOAHs  Mepen
roCyJIapCTBEHHBIMU 00pa30BaHUSIMU, OOBSICHSAET AaKTyaJbHOCTh HCCIEAOBAHUS
Pa3JIMYHBIX aCIIEKTOB PUMCKOT'0 YaCTHOTO IIpaBa B COBPEMEHHOM MTPABOBEICHUMU.

Takum oOpa3oM, BO3ICUCTBHE PUMCKOIO IIpaBa Ha CTaHOBJICHUE
3aKOHOJATEILCTBA M TMPABOBOM CHUCTEMBI COBPEMEHHOTO OOIIECTBA HEBO3MOXKHO
HEJIOOIICHUTh, BE/lb MOHSATUWHO-KATETOPUAJIbHBIM amnmnapar, UHCTUTYThl PUMCKOTO
YaCTHOIO IIpaBa SIBJISIIOTCS HE3aMEHHMOW OCHOBOM, KOTOpPBIE W ONPEACIISIIOT
JaJbHEWIlIee  pa3BUTHE  TPa)XAAaHCKO-TIPABOBOM  CHCTEMBI  COBPEMEHHBIX
€BPONEUCKUX TOCYIApCTB, B YMCJIE KOTOPBIX, M ITpaBoBas cucrema Poccuiickoro
roCy/lapcTBa.



TEMA 1. Ilpeamer, cucreMa 1 MCTOYHUKH PUMCKOI0 NIpaBa

1. [ToHsiTHE U CTPYKTYypa pUMCKOTO MpaBa.
2. Ponbs puMcKoro mpaBa B UCTOPUU TIpaBa
3. OCHOBHBIE CUCTEMBI PUMCKOTO MpaBa.
4. ICTOYHUKYM PUMCKOTO MpaBa.

OCHOBHBIC TIOHATHS: TpaXKaaHckas oOmmHa (Civitas), yYacTHOe mpaBo
(iusprivatum), myomuuroe mpaBo (iuspublicum), mpaBo HapomoB (iusgentium).
nmuBMIbHOEe TpaBo  (iuscivile), mperopckoe mpaso (iuspraetorium), oObryan
(moresmaiorum), 3akon (lex), mperopckuii >mukT (edictum), ropucHpyICHITHS
(iurisprudentes), konctuTynmu wummepaTopoB (constitutionesprincipum), Csoa
rpaxxaanckoro mpasa (Corpusiuriscivilis), Mucturynuu (Institutiones), JIurects
unn Ilangexter (DigestaseuPandectae), Kogexe FOctunuana (CodexJustinianus),
Hosemnel (Novellae).

1. TToHsiTHE M CTPYKTYpa PUMCKOTO MpaBa.

PuMmckoe mpaBo — OZHO M3 BEIMYAMIIMX JOCTHXKEHHMH Ipounuioro. Ilox
TEPMUHOM «PUMCKOE MPABO» MOHUMAETCSI MPABOBOM MOPSIIOK, CYIIECTBOBABIIUMN B
PUMCKOM TrocyaapcTBe oT ocHoBanusi Puma (753 umu 754 r.r. 10 H.3.) 10 CMEpTH
nmrepatopa KOctunuana (565 r. H.3.).

[IpaBo B OOBCKTUBHOM CMBICJIE — COBOKYITHOCTH IIPABOBBIX HOPM, B
CyObEKTHBHOM CMBICJIE — IMpaBo, MpHUHAJJIEKaIlee CyObeKkTy mpaBa. Pumckue
IOPUCTHI HE MPOBOAWIM Takoro pasziuuusi. OHU AWM NMPaBO Ha JBE OOJbIINE
obmactu: myosmmanaoe (iuspublicum) u wactroe (iusprivatum). Kpurepuem Takoro
JIeJICHUs, 10 MHEHUIO PUMCKOI0 IOpUCTa YJIbIINAaHA, SBJISUICS XapaKTep UHTEPECOB,
3aIMAIAEMBbIX TPAaBOM: HOPMBI TYOJUYHOTO TpaBa 3allMINAId HHTEPECHI
rocyzapcTBa, HOPMbI YHaCTHOTO MpaBa — HHTEPECHl YACTHBIX JIUII.

[Ty6nuunoe mpaBo (jus publicum) — COBOKYIHOCTh HOPM, PETYJIHUPYIOIINX
BOITPOCHI PEIMTHO3HOTO XapaKTepa U BOMPOCHI yIpasieHus. Pumckoe myOmudHoe
MpaBo COJAEPIKaI0 HOPMBI O CYJIONPOM3BOJACTBE: (PopMmax cyaeOHOro mpoiiecca,
BBI30BE B Cy/A, JIOKa3blBAHUU U  JIOKA3aTeJbCTBAX, IMPOIECCYyaTTbHOM
MIPEICTABUTENBCTBE; YTOJIOBHOTO IIpaBa: O MPECTYIUICHHSIX W HaKa3aHUAX, 00
OTBETCTBEHHOCTH 3a TIPECTYIUICHUS, O 3aKOHAaX, CEHATyC-KOHCYJbTax U
JIOJITOBPEMEHHOM ~ 00bI4ae; O TMOpsAJIKE TOXOpPOH U IEPEeMOHHH; O
MPaBOCIOCOOHOCTH W JAEECHOCOOHOCTU JHI, O CTPYKTyp€ BIJIACTH, O 3aHSITHH
rOCyJIapCTBEHHBIX  JOJDKHOCTeW. Hopmbel  myOnMYHOro  mpaBa  HOCHIH
MTOBEJUTEIIBHBIA XapakTep M HE MOTJIM OBITh W3MEHEHBI. [IpUMEHSUCh METObI
BJIACTH W TIOJYMHEHHS. B COBpeMEHHOM TIpaBe TaKWE HOPMBI Ha3bIBAIOT
UMITCPATHBHBIMH.

YactHoe mpaBo (jus privatum) — COBOKYIHOCTh HOPM, PEryJIHPYIOIIMX
BOIIPOCHI UMYIIIECTBEHHBIX U CEMEWHBIX OTHOIIEHWW B PUMCKOM OOIIECTBE. DTO
mpaBo, Kotopoe otHocutTcsi «ad singulorum utilitatem» (kacaeTcsi BBITOBI,
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WHTEPECOB OTICIBHBIX JIHI). YacTHOE TIPaBO PETyJIUPOBAIO OTHOIICHUS YaCTHBIX
JUI MEXTy cOOOM U B MHCTUTYTAX, CBA3AHHBIX C TPOU3BOJICTBOM, 0OMEHOM Belllen
u yciyr. YacTHoe mpaBo AENUIOCh HA KOMIUIEKC MMYIIECTBEHHBIX (IO MOBOAY
BeIleH) U JTUYHBIX MpaB (a0COMIOTHBIX, HEOTUYKIAEMBIX ).

YacTHOE MpaBO BKIIIOYANIO B c€0sl YIMOJIHOMOYMBAIOUIUE U JUCTIO3UTUBHBIC
HOpPMBI, TaK Kak SIBJISJIOCH O0JIACTHIO, B KOTOPOW BMEIIATEIBCTBO TOCYJAapCTBa
OBLJIO OPaHUYEHHBIM, U KOTOPas MPeIOCTaBIIsIa MPOCTOP AJIS YACTHBIX JIMII.

YTOJIHOMOYHMBAIONIE ~ HOPMBI ~ TMPEAOCTABISLIA ~ YAaCTHBIM  JIWIAM
BO3MOXKHOCTh OTKa3aThCA OT YKa3aHHOTO B 3aKOHE TIOBEACHUS H CaMUM
OTIPENIEINTh, KaK TIOCTYIUTh B KOHKPETHOM cirydae. Tak, JuIly mpemocTaBisiach
BO3MOYKHOCTh PEIINTh, TO JIM 3aIUIIATh CBOE HAPYIICHHOE MPaBO COOCTBEHHOCTH,
TO JIA HET; IPEABSBISATH JTNOO HE IPEABSIBISTH UCK.

Jucno3utuBHble (yCIOBHO-00S13aTENIbHBIC) HOPMBI JIEWCTBOBAJIM TOTI/A,
KOI/Ia JIMIIO HE BOCMOJIL30BAJIOCH MPEIOCTAaBICHHBIM €My MpaBoM. [t puMCcKOTo
oOIiecTBa MOHSATHE YACTHOTO TpaBa HE COBIAJATIO0 C MOHITHEM TPa)KIaHCKOTO
MpaBa, MOCKOJIbKY HE BCE )KUTeIM Puma ObUIN rpakianamu.

[IpeameT pUMCKOTO TMpaBa SBISIOTCS HOPMBI IpaBa, OMPEACIISIONINe
MPaBOBOE TOJIOKEHUE TOCyJapcTBa W €ro OpPraHOB U PETYJIUPYIOIIUE HX
OTHOIIEHUS C YACTHBIMHU JIUIIAMH, & TAK)KE HOPMBI, PETYJIUPYIONIUE ITUPOKHUI KPYyT
OOIIIECTBEHHBIX OTHOIICHUN MEX/Ty YaCTHBIMU JIMIIAMH.

2.Ponb puMmckoro mpaBa B UICTOPHUH MpaBa

Pumckoe mpaBo — 3TO OMBIT Pa3BUTHUS IOPUAUUYECKON MBICIH Oojiee yeM 3a
2,5 Teicaun JieT. YEeTKOCTh OMNpENENICHUH W BBICOKAs IOPUINYECKAs TEXHUKA
PUMCKHX FOPUCTOB CHOCOOCTBYET (DOPMUPOBAHUIO MPEACTABICHUNH O PUMCKOM
mpaBe, Kak BHEBPEMEHHOM HJI€aJIbHOM BOIUIOIIEHUH TIpaBa BOOOIIIE.

[Toutn BCcA rOpUAMYECKas TEPMHUHOJOTUS — JIATUHCKOIO MPOUCXOXKICHUS.
PuMckoe mpaBo CTajmo OCHOBOM, HA KOTOPOW BO3HHMKIIA M Pa3BHUBAJIACh POMAaHO-
repMaHCKasl MpaBoOBasi CUCTEMA U COBPEMEHHOE MEXIAYHApOJHOE IMpaBo. MHorue
CBOJIbI 3aKOHOB €BPOIMEHCKUX TOCYJAapCTB 0a3UpPYIOTCS Ha MPHUHIMIIAX PUMCKOTO
mpaBa (0COOEHHO B 00JIaCTH 0053aTEICTBEHHOIO M HACJIEICTBEHHOTO IIPaBa).
BaxHoe 3HaueHrMEe PUMCKOE YaCTHOE MPABO UMEET U U1 COBPEMEHHOW CHUCTEMBI
npasa Poccun.

Heo6xonuMocTh B MO3HAHUU PUMCKOTO MpaBa, U3YUYEHUS] €r0 WHCTUTYTOB
IIS1 FOPUCTOB PA3JIMYHBIX CTPAH HUKOTIA HE CTABWJIACH MOJI COMHEHUE, ITOCKOJIbKY
OHO SIBWJIOCHh CBS3YIOUIMM 3BEHOM MpPaBOBOM MbIciu JIpeBHero mmwpa,
cpenHeBeKOoBbsi M HOBOro BpemMeHM, TOCIYKUJIO OCHOBOM MJIsi PpPa3BUTHUA
OOJIBIIIMHCTBA 3aMaJHOEBPONIEHCKUX MPABOBBIX CUCTEM.

B Hacrosimee BpeMs, 3HaHUE AUCHMUIUIMHBI «PUMCKOE MpaBo» SBISAETCS
4acTbIO MPABOBOW KyJNbTYphl. BO-NEpBBIX, TakO€ 3HAHUE CTAJO CPEICTBOM
OOIIIeHUsI FOPUCTOB Pa3HBIX CTPaH, YTO IMO3BOJISET TIy0Ke MOHUMATHh CYIIECTBO
Pa3IMYHBIX IIPABOBBIX CHUCTEM. BO-BTOpPBIX, PHUMCKOE IIPaBO, OTJIMYAIOLIECECS
YETKOCTBIO  OINPEIEIICHUM, XOPOLIEH IOPUANYECKOM TEXHHUKOW, IIOMOTAeT
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COBPEMEHHOMY IOPUCTY B TPUOOPETEHWM HABBIKOB YETKO OTIPAHUYUBATH U
bopMyIUpOBaTh IOPUIMYECKUE KATErOpUH, IMOMOTAaeT YCBOUTh IOPUIUUYECKYIO
JIEKCUKY, IOPUJINYECKOE MBIIIJICHUE

Takum o0pazoM, pUMCKOE MPaBO — 3TO OJUH W3 BAKHEUIIUX HIEMEHTOB
MHUPOBOW KYJIBTYpPbI, 32a0BEHHE U yTpaTa KOTOPBIX OTPUIATEIIBHO CKa3aJIOCh ObI Ha
KyJIbTYPHOM YPOBHE KMBYIIUX U OyAYIIUX TOKOJICHUH.

3. OCHOBHBIE TIPABOBBIC CHCTEMBI PUMCKOTO TIPaBa.

PuMckoe mpaBoO TMOCTOSHHO pPa3BUBAJIOCh HUCTOPHUYECKH HECKOJIBKUMHU
napayuiebHBIMA TIOTOKaMH, COBEPIICHCTBOBAJIOCh U CIIOXKHUIIOCH KaK CHCTEMa B
snoxy OctuHunaHa.

Pumckoe mpaBo ObLIO IPETOCTABICHO TPEMS BETBSIMHU, KOTOPBIE MOSBUIIICH
B pa3nmuuHOoe BpeMms. llepByro COCTaBIsiiM HOPMBI IIMBUJIBHOTO IpaBa,
dbopmupoBaHue U pa3BUTUE KoToporo mpuxonurca Ha |V B. — cepenuny IlIB. 10
H.J.

HopwMmsbl npeBHeiiiiero mnpasa peryaupoBaid OTHOUIEHHS] HCKIIOYUTENBHO
MEXy KBUPUTAMH — PUMCKUMH TpakJIaHaMH. DTO MPUBUIETUPOBAHHOE IPABO,
KOTOPOE OTJEJSUIO YJICHOB PUMCKOM OOIIMHBI OT HE PUMIISH.

Pacmpenue Toproeiu, pa3BUTHE CENbCKOTO XO3WCTBA, pEMECE], YaCTHBIX
MMYIIECTBEHHBIX OTHOIICHUH, B 11€JI0M paboBIaeIbueCKONd CUCTEMBI X03SICTBa
BBI3BANIM JaNbHElIee pa3BUTUE MpaBa. HOpMBI KBHUPUTCKOTO TMpaBa yXKe HE B
COCTOSHUM OBUIM pEeryJIHpOBaTh pPa3BUThIE TOPTOBO-ICHEKHBIE OTHOIICHUSI.
XKuznp HacTosTensHO TpeOoBama MPHUBECTH CTapble HOPMBI B COOTBETCTBUU C
HOBBIMH YCJIOBUSIMU W TOTpeOHOCTsIMU oOmecTBa. BoT mnoueMy psaaoMm c
KBHPUTCKHM TIPAaBOM MOSIBIJIOCH TIpETOpcKoe mpaso. (IusPractorium), kak Bropas
BeTBb npaBa. OHa BbIpOCIIA U3 3JIUKTOB MarucTpaToB, B 0OCOOCHHOCTH MPETOPCKUX
S/IUKTOB.

[Ipetopckoe mpaBO — COBOKYHMHOCTh MpaBuUil U (GOpMYJ, CO3JAHHBIX
npetopoM. VICTOUHHMKHM NPETOPCKOro MpaBa — 3JIUKTHI IPETOPOB. DTO CBSA3AHO C
TEM, YTO 3JIMKTHI MPETOPOB MOCTENIEHHO BHITECHWIA CTApoe cjus civile u cozmanu
HOBYIO CUCTEMY HOPM — IIPETOPCKOE TPaBo.

[Ipetopckoe mpaBO MPEACTABIsLUIO coOOW  Hauboiee JTMHAMUYIHO
Pa3BUBAIONIYIOCS YaCTh PUMCKOTO YaCTHOTO TPaBa.

B xone cyneOHON AESATETLHOCTH MPETOPhI HE OTMEHSJIM M HE U3MEHSIN
HOPMBI KBUPHUTCKOTO TpaBa, a JIUIIb IPHUIaBajIl HOPMaM CTapbIX 3aKOHOB HOBOE
3HaueHWe (JUIIaTd CHJIbl TO WIA HWHOE TOJOXKECHHE IHMBWILHOTO TIpaBa).
OcymiecTBIIsAs 3alNUTY HOBBIX OTHOLIEHHUW, IPETOPHI CAEHaNy ciaeayromui mar. C
MOMOIIIBIO DIMKTOB OHU CTAJIM 3aIOJIHATH MPoOENsl IMBUIIBLHOTO TipaBa. [lo3aHee
MPETOPCKHUE DIUKTHI CTATU BKIIOYATH ()OPMYIIbI, KOTOphIE ObLTN HAIMpaBlIECHBI HA
M3MEHEHUE HOPM IMHMBWIBHOTO TpaBa. He oTMeHssT HOPM IMBUIIBLHOTO TIPaBa,
MPETOPCKUA DIUKT yKa3blBall MYTH JJIS TPU3HAHUS HOBBIX OTHOIICHHM.
[IpenocraBiiss cpeacTBa 3alIUThl BOMPEKU IMBUIIBHOMY TIPaBy WIH B JOTOJTHEHUE
€ro, 3JIUKT IIPETopa co3/1aBall HOBbIE (POPMBI MpaBa.

7



B oriauume OT UMBUIBHONH JTOW HOPMBI OBLTM  OCBOOOXKICHBI OT
dbopmasiu3ma, peIUruo3Hol OOPSIHOCTH W CUMBOIMKUA. OCHOBOW MPETOPCKOIO
npaBa SIBJSUIMCH TMPUHIUIIBI JOOpPONM COBECTH, CIPABEIIMBOCTH, T'YMaHHOCTH,
paloOHaIMCTHYECKOE YUCHHE 0 ecmecmeennom npase (iusnaturale).

ToproBeiii oOMeH Mexay PuMoM u npyrumu tepputopusiMu Pumckoro
rocyzapcTna TpeOoBajl CO3JJaHus MPABOBBIX HOPM, MPUEMJIIEMBIX JIJIsI COBEPILICHHUS
CHEJIOK C Y4YaCTHEM HHOCTpaHIEB. B pecrmyOnMKaHCKUI Mepuoa B CHUIIY 3TOrO
MOSIBUJIACH €IIIe OJIHa CUCTeMa YacCTHOTO TpaBa — «npaso Hapooosy (iusgentium).
Ono cnoxwuinock u3 3akonoB XII tabmui, nmocranoBnenuit Haponnoro coOpanus
Puma, Cenara, pecioHCa PUMCKHUX FOPHCTOB, M3 MPABOBBIX HOPM M TOPIOBBIX
00bI4aeB APYTUX CTpaH aHTUYHOI'O MHpA, a TaKKe ObLIO 3aMMCTBOBAHO Yy CTpaH,
HaxOJAIIMXCS B TOPrOBBIX OTHOLIEHUSAX ¢ PUMOM WM mNoOmaBmIMX MOJ €ro
rocrnoAcTBo. [IpaBo HapOOB pUMIISIHE TPUMEHSIIN B OTHOIIEHHSIX C COCETHUMH U
ITOKOPEHHBIMU FOCYJapCTBAMHU.

[IpaBoM Hapo0B pa3peiainch BOMHBI, MEXIyHAPOIHASI TOPTOBIIS, paOCTBO
Y MHBIE MTOJIOKEHUS. Y Ka3aHHOE MPABO PEryJMPOBAIO B3aMMOOTHOILIECHUS MEXKIY
rpaxaaHamMd Puma M meperpuHamMu, a TakKe MEXIy IeperpuHaMu, KOTOphIC
HaXOJIUJIUCh Ha TeppuTOpun PuMckoil umnepuu.

[TocTeneHHO MpOMCXOIMIO CONMKEHHE BCEX Tpex cucteM mpasa. Eciu B
Hayasne |lIB. H.3. ellle COXpaHAIUCh HEKOTOPBIE PA3NIUYUSI MEXKAY HUMH, TO YXKE K
cepeaune 1VB. Bce Tpu cucteMbl 00pa3oBaiy edurHoe PUMCKOE YaCTHOE MPaBo.

4. VICTOYHMKH PUMCKOTIO IpaBa

Pumckoe mpaBO  XapakTepHU3yeTCs  HAJIUYUMEM  PA3BUTOW  CHUCTEMBI
ucTouyHuKOB. [Ipu 5ToM cama cucTeMa STUX UCTOYHUKOB OTPa)KaeT JIMTEIbHBIN
HCTOPUYECKHI Mpoliecc CTAaHOBJIEHUS! PUMCKOIO IIpaBa.

[lo npusHaky THUCBMEHHOW W YCTHOM (OPMBI HCTOYHUKOB PUMIISHE
paszensuii MpaBo Ha mucaHoe (jus scriptum) W HemucaHoe (jus non scriptum):
«Harire mpaBo sIBJIsSIeTCS MUK MMACAHBIM, WK HenucanbiM. .. » (D. 1. 1. 1. 6).

Hcrounnku puMcKoro mpaBa — (OpPMBI 3aKpeIsIeHUs € BBIPAKECHUS
IPaBOBBIX HOPM, HMEIOIIME 0011e00s3aTeIbHOE 3HAYCHHE M BKIIHOYAIOIINE
croco0sl, (popMBI 00pa30BaHUsI HOPM TPaBa U yCIOBUSA KU3HHU OOIIECTBA.

Hcmounuku opegretiuie2o nepuooa.

CaMpIM JpEBHMM HEMUCAHBIM HCTOYHMKOM TpaBa Puma ObLIO 0ObluHOe
npaeo, Kak COBOKYITHOCTH MPABOBBIX 00bI4acB. OObIUaN, WM MPaBUJIa TOBEICHUS,
CIIO)KUBIIIMECS HCTOPUYCCKA B CHIIy ITOCTOSIHHOM TIOBTOPSEMOCTH B TEUCHHUE
JUTATETHHOTO BPEMEHH, OBLITH PaCIpOCTPAHEHHI e1lle A0 00pa30oBaHMs TOCY1apCTBa.
Opnnako WX cOOJIO/IEHWE HE CBA3BIBAIOCH C TOCY/IAPCTBEHHBIM MPUHYKICHUEM.
Jlumib ¢ TOSIBJIEHWMEM TOCYy/apcTBa 3TH TpaBUJia TOBEICHUS CAHKITMOHUPYIOTCS
rocyJapCTBOM, M MX MCTIOJHEHUE CTaJIO TIOIJICP>KUBATHCS IPUHYIUTEITHLHON CUIION
rOCyJapCTBEHHBIX OpraHoB. HopMbl 0O0BIYHOTO TIpaBa IUTEIHHOE BpeMs
PETYIUPOBAIIA PA3IMYHBIE CTOPOHBI OOIIECTBEHHBIX OTHOIICHWH. Jlake mocie
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MOSIBJICHHS TTUCAHBIX MCTOYHUKOB IpaBa OOBIYAM JJIUTEIBHOE BPEMS JTOTOJIHSIIH
UX.

HopMbl 00BIMHOTO TpaBa BKIIFOYAIM OObIUAU MPEIKOB; OOBIYHYIO MPAKTUKY;
oObIYaM KPeEIoB; OObIYaM, CIOKUBIIMECS B TPAKTUKE MarucTpaToB; OObIUail B
UMIICPATOPCKHIA TIEPUO]I.

Hapsiny ¢ OOBIYHBIM MPABOM yIKE B IPCBHEUIIHIA MEPUOJT IOSIBUIIUCH 3AKOHbL
(leges), kak BTopas (hopMa UCTOYHHUKOB TPaBa - TJIABHOE BOILIONMICHHE PHUMCKOIO
UCAaHOTO TmpaBa. IlepBbIMH 3aKOHAMH OBLIM  3aKOHOIATEIbHBIC  aKTHI,
NPUHUMABIIAECS B PECHyONMKAaHCKMHA IEPHOJ HApOJHBIMH COOpaHHSIMH |
yTBepxKaaBiuecs ceHatoM. B 451r. mo H.3. Oblna caenaHa 3amuch OOBIYAcB,
noJryurBInas HazBanue 3akoHoB XII tadbmm Leges XII tabularum, cBon 3akoHOB,
IPHU3HABAEMbIH HCTOYHHKOM BCETO MyOIMYHOr0 M YaCTHOTO MpaBa.

Co BpeMEHEM CIOKWINCH JBa IMOJBHIAa PHMCKHX 3aKOHOB: lex B
COOCTBEHHOM CMBICJIC KaK IOCTAHOBJICHHE HApPOTHOIO COOpaHHs, T.€. BCETO
PUMCKOTO Hapo/1a, UMEIOIIee BRICIIYIO OPUANUYECKYIO cuiy, U plebiscitum- yka3 u
pacropspkeHHe TIeOeHCKOM 4acTH PUMCKON OOIIMHBI — «BIPOYEM IUIeOCHCKUe
MOCTAHOBJICHHS 110 U3JaHuto ['opTeH3neBa 3akoHa (B 258 T. 10 H.3.) CTaIX UMETh
CHJTy HE MCHBIIIC 3aKOHOBY.

HawuOosbIiiiee 3HA4YeHHE JJIS PA3BUTHS YACTHOTO IpaBa HMMETH 20UKNIbL
Maz2ucmpog, i B TIEPBYIO 04Yepeib MPETOPOB M KYPYJIbHBIX 3AUI0B. M3 3TOr0 mpasa
MarucTpaTtoB C(OPMHpOBAIach BapHalldsi PHMCKOIO TIPakIAHCKOrO IpaBa,
OCHOBaHHas Ha O3TOM CBOEOOPAa3HOM MCTOYHHKE HOPMOOOpa30BaHUA,
MarmcTpaTckoe mpaso, wid jushonorarium. Saukt (edictum) (ot dico — «roBopro»)
— YCTHOE OOBSBICHHE Marucrpara MO TOMY HJIM HHOMY BOIPOCY. DIUKTHI -
o0s3aTeNIbHBIE  TMPaBHJIA, KOTOpPhIE pa3pabaThIBAIMCh W yCTAHABIMBAJIKCH
MarucTpaTaMH [P BCTYIJICHUN B JTOJDKHOCTb.

Bo IIB. H.». ummeparop AjpuaH BO3JIOXKUI Ha wopucra FOmuana
KOAU(DUKALNIO OTACIBbHBIX IMOCTAHOBIICHHM, COJCPXKABIIMXCS B MPETOPCKUX
saukTax. OKOHYATEIbHAS pPEJaKlus «IOCTOSHHOro saukra» FOmmana (edictum
perpetuum) Obliia 000peHa UMIIEPATOPOM U OOBSIBIICHA MTOCTAHOBJICHHUEM CEeHATa
HEM3MCHHOM, OJIHAKO MMIIEPaTOp OCTABMII 3a COOOW MpaBoO JeaaTh JOMOJHCHHS K
S/IUKTY.

C »TOro BpeMEHH MPABOTBOpYECKAs JACATEIBHOCTh mperopa (M IPyrux
MarucTparoB) MPEKPaTUIIACh.

Hcmoynuku knaccuieckozo nepuooa.

B mepuon mo3mHeil pecnyOiMKM B CBS3M C MAJEHHEM PO HAPOIHBIX
COOpaHUil yTpaTWIM CBOE 3HAYEHHWE W 3aKOHBI, MPHHUMAEMBIE HAPOIHBIMH
COOpaHUsMH. 3aKOHOAATEIbHbIE IMOJTHOMOYHS MEPENUTH K CEeHaTy. YKe B Hauaye
IB. H.3. aKTBI C€HATA (CeHamyc-KOHCYbmbl) CTalId OCHOBHOM (DOPMOI 3aKOHA.

[To Mepe yKpemacHHS HMIIEPATOPCKOW BIACTH MPHHUMAIHA CHIIYy 3aKOHA
pacriopsbkeHHs (TOCTAHOBJICHHUS ) UMIIEpaTOpa, WK KoHcmumyyuu (Constitutiones)
HmniepaTopckre KOHCTUTYIMK ObUTH Y€ThIPEX BUJIOB:

1. >AUKTBI — OOIIME PACHOPSDKEHUS MMIIepaTopa, OOpalleHHbIE KO BCEMY
HacesieHuto Puma;



2. MaHAaThl — UWHCTPYKUHMH, aJPECyeMble JOJLKHOCTHBIM  JIMI[AM
(MMIIEpaTOPCKUM YMHOBHUKAM, MPABUTEISIM MTPOBUHIUH U 1Ip.);

3. JIEKpeThl — pellIeHus Mo CyAeOHbIM JeiaM, KOTOpbIE paccMaTpUBAIIUCH
UMIIEPATOPOM

4. pECKpUIITHI — UMIIEPATOPCKUE PACTIOPSHKEHUS 110 OTAEIBHBIM BOIIPOCAM, C
KOTOPBIMHU K HEMY OOpaliajiich pUMCKHE Tpak/laHe U MarucTpaThl.

OcoOy10 poJib Urpaiu ACKPEThl U PECKPHUMTHI, TOCKOJIBbKY OHU TOJIKOBAIU
HOPMBI MpaBa.

CamocrosiTenpbHOM (POopMOI MpaBOOOpa3oBaHUSI B KIACCUYECKHHN TEPUOJ
ABJISUIACh J€ATEIbHOCTh FOPUCTOB.

KOpuctel BeIpabaThiBaii GOpMYIBI I IOPUAUICCKUAX JEHCTBUM, TaBAIH
KOHCYJIbTAllMM YaCTHBIM JIMIAM 0 IOPUANYECKUM BOMPOCAM U MO BEJICHUIO JIeN B
cylax

Ocy1iecTBisiss KOHCYJbTAIIMOHHYIO JIESTEIbHOCTh, OHM pEIIalu Ka3ychbl U
BOCIIOJIHSUIA TIpoOenbl B mpaBe. HOpunnyeckue pemieHus KOHKPETHBIX BOIPOCOB
npuoOpeTann  o0sA3aTENIbHOE 3HAYEHUE U CTAIM  PACIPOCTPAHATHCS  HA
aHajoruyHsle cutryanuu. B konme |l — nawane |l B. pumckas ropucnpyiaeHus
JIOCTUTJIa CBOEW BepIIMHbI. DAaKTUUECKU YaCTHOE MPABO B ATOT MEPUO/] MOIYUHIO
CBOIO 3aKOHYECHHYIO (QopMy. B Oomblnoil cTerneHd CylecTBEHHAash Pa3BUTOCTh
CTPYKTYpbl M HHCTUTYTOB TMpaBa, BBICOKMH YPOBEHb TEXHUKH BBIPAKCHUS
MPaBOBBIX HOPM W  OOOCHOBAaHHOCTh  MPABOBBIX  PEIICHHUM, TOYHOCTH
(GOpMYJIMPOBOK W JIAKOHUYHOCTh — pE3yJbTaT MPaBOTBOPYECTBA IOPUCTOB
KJIACCUYECKOI0 MEePUO/IaA.

Hcemounuku nocmknaccuiecko2o nepuooa.

B nepuon pomMuHaTa pacmopspKEHHs WUMIIEpaTopa CTalld WUIpaTh pPOJib
BakHeimero wucrtounnka mnpaBa. Cenatr ¢ konma IlIB. morepsn cBou
3aKOHOJATeNnbHble nojiHoMouns. Eime paneiue, ¢ cepenunsl IIIB. yrpatuma cBoe
3HAYEHUE KaK UCTOYHUK MpaBa AEATEIbHOCTh FOPUCTOB.

B pe3ynbTaTe cTHpaHus rpaHULl MEXAY [UBUIBHBIM U IPETOPCKUM MTPABOM,
C OJIHOM CTOpPOHBI, U «IIPABOM HAPOJOB» - C JPYroi, oOpa3oBaHUsS EAUHON
CUCTEMBI MpaBa ObUIM CO3J]aHbI YCIIOBHS JIJIsi CUCTEMAaTHU3aIll PUMCKOTO MpaBa.

B 527 r. B Buzantum x Brnactu mpumien HOctuauan. CTpemsch co3aaTh
JYCUUTUIMHUPOBAHHOE YMHOBHUYECTBO, HABECTHU MOPSIOK B CyJax M MPUIATh
CBOEH MMIIEPUU CTPOMHYIO E€IHMHYIO IIPAaBOBYIO OCHOBY, HOcTHMHMaH co3Ban Ha
MOMOILIb  BBIJAIOIIMXCSA IOpUCTOB. B  pesynmprare Obula peanu3oBaHa U
BceoObeMITIONIAsl KOoAW(UKAIMs TpaBa Ha HOBBIX NPHUHIMIIAX, OTPAKABIIUX
BBICOKHM YPOBEHb HOPUCHPYICHLHUHU U IOPUAUYECKON Hayku BusaHTuu B paMkax
PUMCKOW MPaBOBOU KYJIbTYPBI.

Konexc KOctununana 529 r. npeacrtaBiisii co0oi y4eOHUK, cocTosmui u3 4
yacrei: Uncturyunn, urectel, Konexe, HoBesmel.

C HayajaoM BO3pPOXKIEHUS PUMCKOrO IpaBa B AMOXY €ro peLeniuu Bce
yetbipe anementa Coga IOctuHnana nomyumnu 0600meHHoe Ha3BaHue Corpus
iuris civilis; mox TakuM ke 0003HaYCHUEM OHM OBLIN BIIEPBHIC B €AUHCTBE M3/1aHBI
. Totodpenom u BOIUIM B UICTOPUIECKYIO TPAJTUIIHIO.
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TEMA Ne 2. UHcTUTYTHI yOJMYHOTO MPaBa

1. T'ocynapcTBeHHOE, YTOJIOBHOE IIPABO U CYAONPOU3BOJICTBO
2. [IpaBoBoe nosIOKEHUE PUBHMUECKUX U IOPUIUIECKUX JIUII.
3. Pumckoe cy1onpou3BoICTBO MO YACTHBIM HCKaM

Ocnosnvle  nousmus: 1nyoauunoe mpao  (juspublicum), wmaructpar
(magistratus, mesrens), numo (persona), IPaBOCIOCOOHOCTH (caput), cBOOOIHOE
coctosiHue (status libertatis), coctosiHue rpakaaHcTBa (status civitatis), cemeitHoe
cocrosiHue (status familiae), mpodeccmonanbHoe oO0BeaMHEHHE (collegium),
Npe/CcTaBUTeNb  KoJuleruu  (actor), kopmopamusi (universitas), MYyHHIMITHNA
(municipium), uMriepaTopckas ka3Ha (fiscus), ucku 1o 3axony (legisactio), cranus
iniure (mepen maructparom), craaus iniudicio (y cyapn), Bunaukaius (vindicatio),
BEIIHBIN KcK (actioinrem), muuHbIii uck (actioinpersonam), kouaukius (condictio),
UCKH  cTpororo  mpaBa  (actionesstrictiiuris), wuckm  100poil  coBecTH
(actionesbonaefidei), peTOpCcKas dbopmyna (formula), PECTUTYIIHSI
(restitutioinintegrum), wuaTepaukT  (interdictum), mpeTropckas — CTHITYJISIHS
(stipulatiopraetoriae).

1. T'ocynapcTBeHHOE, YTOJIOBHOE TIPABO U CYAONPOU3BOJICTBO

[Ty6mmunoe mpaBo (juspublicum) mnpusBaHo, B TpamuliKi PUMCKOM
IOPUMYECKON KYJIBTYphl, BBIpaXKaTh B HOPMATHUBHBIX WK JOKTPHHAIBHBIX
TpeOOBAHUSIX COBOKYIHBIE HHTEPECHl BCETO JAaHHOTO cooodmecTBa. CoriacHo
KJIACCHYECKOMY OIPEICIICHUIO «IIYOJUYHOE IMPaBO €CTh TO, YTO OOpAIIeHO K
MOJIOKEHUIO PUMa, K CBSTBIHAM, *XpeliaM, Maructparam». [ 1aBHas 0COOCHHOCTh
juspublicum- ero BeIcIIass mpaBoBas CHJIa BO BCEH CHCTEME HOPMATHUBHBIX
IOPUIMYECKUX TPEOOBAHUIL, a TAKKE HETIOIBEPKEHHOCTh H3MEHEHHSIM CO CTOPOHBI
BOJIM €JIMHUYHOTO CYObEKTa, MYCTh JJaXKe U TIOJTHOTPABHOTO.

[MogmuHHAs, WCTOpUYECKass CUCTEMa PHMCKOTO MyOJIMYHOrO IpaBa
Hem3BecTHa. Ckopee, pUMCKasi FOpUIUYSCKas TPAJAUIUsS OTHOCUIIACh K HEMY KakK K
OTBJICYCHHOMY TIOHSTHIO, O0O3HAUAIOIIEMY CTEIICHb B HEPapXHH IPABOBOIA
peryiaMeHTAIlMK  JIeATeIbHOCTH WHIMBHIOB. OJTO TMOHATHUE JaleKO HE TOXK-
JICCTBEHHO HBIHEIIIHEMY, O0Jiee OOIIEPHUHATOMY - TOCYIapPCTBEHHOE MPABO.

To, Ha uyTO OBUIM HamNpaBieHbl TpeOOBaHUS NYOJIMYHOrO MpaBa, HMe-
HOBaJIOCh respublicae- «mema oOIIECTBEHHBIC», IMOJ, YeM MOHHUMAJIUCH IMOPSIOK
OpraHM3alii CTPYKTYpbI, BJIACTBYIOIICH B HHTEpecax BCEX, OMPEICIICHHS e¢
MOJTHOMOYHH - B IEJIOM U 110 YaCTSAM, peaU3aliy 3TUX MMOJHOMOYHM, BKIIOYAs U
npuHyauTenbHbie. [Ipeanucanus, KOTOpbIE B MPABOBOM CMbICIE (OPMUPOBAIN
opranuzamuio reipublicae, cuuranucek oTHOcAMMHCA K TpaBy O0KECTBEHHOMY
WM K TpaBy rpaxmaHckoMmy (juscivile); 3apanee HCKIIOYAIOCh, YTO Ha
TpeOOBaHMs MyOJIMYHOTO MpaBa MOTYT OKa3bIBaTh BIMSHUEC KPUTCPHH MpaBa
€CTECTBEHHOTO WJIM TeM Oosiee TmpaBa oOmeHapoaHoro. OCHOBOMOJIATAOIIIM
NPUHIUMIIOM opranu3aiuu reipublicae B puMcKol FOPUANYECKON TPaguIiK ObLIO
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IPEINOYTEHUE 1EeIEeCO00Pa3HOCTH HaJ CIpPaBeJIMBOCThIO. B uacTHOM mpaBse
JOMHHHUPOBaJa, HAMPOTUB, CIPABEAJIUBOCTb.

HcTtouHnkoM  BCeX TOCYJapCTBEHHBIX  YCTAHOBJICHUW  IpPHU3HABAJICA
CIMHCTBCHHO puMckui Hapo — PopulusRomanus.Coderanue B rocy1apcTBEHHOM
YCTPONCTBE Hayal MOHAPXHUH, aPUCTOKPATHUECKOTO MPABJICHUS U HAPOJOBIACTHUS
CUMTAJIOCH 00A3aTENbHBIM JJIsl IPABHIIBHO YCTPOSCHHOM «PECITyOIMKI.

OaHuM H3 BUAOB peaiu3allid TOCYJAapCTBEHHOW BJIACTH OT MMEHU U BO
0Jlaro pUMCKOTO Hapoja ObUIa JESITEIBHOCTh JAOJKHOCTHBIX JIUI[ - MaruCTPaToOB
(magistratus, mestenp). MarucrtpaT, B TPaJUIdd PUMCKOTO ITyOIIHYHO-TIPABOBOTO
MopsiiKa, 9TO HE YWHOBHUK, HE CIY)KAIllWi, HA3BAHHBIA IS BBIMOJTHEHUS
ompeneneHHbIX (YHKINUNA, a YacTUIla PUMCKOTO Hapoj/ia, HOCHTEIb €ro IpaB |
Benuuus. Bce marwcTparel, WM JODKHOCTHBIE JIUIA, B PUMCKOM TMyOJIMYHO
MPaBOBOM TpaguIMu ObUTM BBIOOPHBIMH WM CTPOTO O€3BO3ME3IHBIMU; WX JIes-
TEJIBHOCTh paccMaTpuBaliaCh Kak TodeTHas o0s3aHHOCTH (hOnor) puMcKoro
IpaKJaHWHA, OTKA3aThbCsl OT Hee (IIPU COOTBETCTBUHM BCEM JIPYTUM, MOTPEOHBIM
JUISL TOJDKHOCTH, KPUTEPHUSIM) MOXKHO OBLIO TOJBKO IO MPU3HABAEMBIM IPABOM
MPUYUHAM.

Bce maructpaTypsl XapakTepru30BaIuCh:

(1) KxpaTKOBPEMEHHOCTbHIO -JIOJKHOCTHBIE JIMIAa U30MPATUCh Ha CPOK HE 0O-
Jiee OJIHOTO rojia, JUKTATOp WM Jro0asi MHasg 4ype3BblyaiiHash Maructparypa - 6
MeCAIEeB (XOTS U ¢ BO3MOXKHOCTBIO TIPOJIJICHHUS TTOJTHOMOYHIA), TOJBKO I[EH30PHI -
Ha 5 JIeT; MOBTOPHOE 3aHATHE TOW KE TOJDKHOCTU HE IOMYCKaOCh.

(2) Bce oHu ObUIM KOJUIETHANBHBIMU: KpPOME JUKTATOpa, BCE JApPyrue
MarucTparbl HW30UPANTHCh TIOMAPHO M WCHOJHSIM CBOIO JOJDKHOCTH JIHOO
gepenysach Mo MecsmaMm, JJHOO B JPYrOM CXOKEM TMOPSJIKE; MPUYEM pEIICHUE
OJTHOTO MarucTpara MOTJIO OBITh NMPHOCTAHOBJICHO APYTMM IO TIpaBy Veto, 4to
OBLIIO BAXKHOMW CACP>KKOU MPOTUB MPOSIBIICHUHN CyOBEKTHBU3MA.

(3) Bce marucTpatbl ObUTM OTBETCTBEHHBI MEPE]l PUMCKUM HApOJOM: MOCTe
MCTEYEHUSI CpPOKa TOJHOMOYUN (M TOJIBKO TOCJE ITOr0) MAarucTpar MOr ObITh
MIPUBJICYECH K OTBETCTBEHHOCTH 3a YIYIICHUS WJIN MPECTYIUICHUS 110 JTOHKHOCTH

OOmiast opraHuzaiusi yroJOBHOW IOCTUIIMM B  paMKaX pPUMCKOU
IOPUUIECKOM KYJIBTYpbI oTpeesiach TBYMSI 00CTOSITEIHCTBAMH,
MPEACTABISIIONIUMU KaK UTOT MCTOPHUYECKOTO PAa3BUTHUSI PUMCKOTO TpaBa, Tak U
W3HAYaJIbHbIE OCOOCHHOCTH OTHOIICHHS PUMCKOTO TPABOMOPSAIKA K TMPEAMETY
YTOJIOBHOTO TIPECIIEOBaHMs. YTOJIOBHOMY TIPECIEIOBaHUIO (T.€. TPaBOBOMY
OCYXXJICHHIO C TIPEIrojiaraéMbIM TOCIEIYIOIUM YTOJIOBHBIM >K€ HaKa3aHHUEM)
MOJUICKAIM  TOJBKO  MPABOHAPYIICHUS, KOTOPBbIE pPacCMaTPUBAIUCh  Kak
KOJIEOTIOMNE TOPSAAOK «IIYONMUYHBIX [e». 3HAUYUTEIbHBIA psAg 0e3yCIOBHO
OMAaCHBIX TI0O CBOMM IIOCJICACTBUSAM IIpaBOHApPYIIEHUH (KOTOpPHIE COBPEMEHHOE
MPaBO OJHO3HAYHO OTHOCHUT K YHCIIY YTOJIOBHBIX MPECTYIUICHUH - Kpaka JTUIHOTO
UMYIIECTBA, OCKOPOJICHHUSI CIIOBOM WJIM JCHCTBMEM JIMYHOCTH, NPUYNHCHUE
TEJICCHBIX TMOBPEXKICHHUM T.M.) pAaCCMaTPUBAJICS B PUMCKON IOCTHIIMHM KaK BOIPOC
YacCTHOTO TIpaBa W TMOATOMY TMOJJICKAIIUX pa3OupaTeNbCTBY HE B TOPSIKE

12



YTOJIOBHOTO, @ YUCTO TPaXKAAHCKOTO CYAOMPOM3BOJCTBA, 00pa3ys CHEUUaIbHYIO
cdepy IeTMKaTHOTO MpaBa.

Haubonee mnpuHUIMNUATBEHON OCOOEHHOCTBIO YTOJOBHOTO  CYJOIPOU3-
BOJCTBA B PUMCKOM FOCTUIIMH, BBIPAYKABIIECH OMATH-TAKMA HAYAJIO UHIUBUAYAIA3MA
BCE PUMCKOM NpPaBOBOM CHUCTEMBbI, OBLJIO TpeOOBaHHE HEOOXOIUMOCTH TOJIBKO
4acTHOTrO OOBMHEHHS MO BCEM YTOJOBHBIM jAeiaM. Hu JOMKHOCTHBIE JMIA, HU
opUIIMATBHO UCIIONHSIBIINE CyJeHCKHE (PYHKIIMU, HUKTO Obl TO HU OBUIO B CBOEM
KAaueCTBE HE TPaXkJIaHNHA, 4 YAHOBHHUKA, BOEHHOTO, CBALIEHHOCIY>KUTEJIS U T.J. HE
MOT HH BO30YyIUTh YTOJOBHOTO Jejia, HU MOAJEPKMBAaTh OOBHHEHUS B CYJIE,
MPEACTABIIATH JI0Ka3aTeNbCTBa U T.I1. [l Ha4yasia yroJIOBHOTO CyIONPOU3BOACTBA
10 PUMCKOMY TpaBy HEOOXOAMMO OBLIO, YTOOBI YaCTHOE JUIO (ITOTHOIPABHBIN
PUMCKHI TpaKJaHWH) OOBHUHUJI JIPYro€ JUIO B HApPYLIEHUU MpaBa C MPHU3HAKOM
YTOJOBHOIO MPECTYIUIEHUS, B YACTHOM MOPSIIKE 0OpaTUIICS B COOTBETCTBYIOIILYIO
CyJIeOHYI0O MHCTAHLIMIO M BBIPA3WI PEUIMMOCTh B MOPSAJKE YaCTHOM MHUIIMATHUBBI
NOJIEP’KUBATh OOBUHEHUE.

[Ipu yromoBHOM CyIeOHOM pa30UpPATEIbCTBE CIOXKHWICA CBOW Kpyr
J0Ka3aTeNIbCTB, KOTOPbIE MOIJIM HCIIOJIb30BAThCs B Mpolecce (OTIMYHBIA OT
IPaX/IaHCKOIO CynO0roBopeHus). llepBbIM M TJIaBHBIM J0Ka3aTebCTBOM ObUIN
noka3zaHusi cBuuerenen. JlocrarouHbIMM A7 OOBHMHEHMH COOTBETCTBYIOLIETO
COJEp)KaHUsl TPHU3HABAJIUCH TaKXKe YIJIUKH, JOOBITBIE B XOJA€ OOBICKa J0Ma
0OBHHSEMOTrO (ITpUYEM OOBICK JOJKEH OBbUT MPOXOJUTh B TOYHO YCTAHOBJIEHHOM
3aKOHOM TMpOLEAYype, C TeM YTOObl HMCKIIOYUTH BO3MOXKHOCTH MOJAOpaChIBaHUS
VIIMK), @ TAaK’K€ CBUAETENIbCTBA, TIOYEPIIHYThIE U3 Oymar (BeleMka Oymar). pyrux
BHJIOB JJOKA3aTEJIbCTB B PUMCKOM YTOJIOBHOM IMPOIECCE HE MPUHUMAIIOCH.

[IpaBoHapylieHHE, MOJBEPKEHHOE JCHCTBUIO YIrOJOBHOIO HaKa3aHUs, U
CJIeIOBAaTENbHO, MPUHAJJIeKABIIEe cepe YroJOBHOTO IpaBa, 0003HAYAIOCH
crimen B oTiMuyMe OT MpaBOHapylieHW dwactHoro mpasa (delictum). Tepmu-
HOJIOTHUSI CIIOKUJIACh MEXaHMYECKHU - KaKk 0003HayeHHE TpeOOBAaHMS O KECTKOM
BO3ME3/IMHM, COBEPIIAEMOro B IIporecce MyOInYyHOro OOBHHEHHS B JaHHOM
JesTHUM. YTOJIOBHAsl KBaJU(UKalMs MpaBOHAPYIICHUs Npearojarajia BbIICHEHHE
COBOKYITHOCTH OOCTOSITENILCTB, B PAaBHOM CTENEHH BAXHBIX JJS MPU3HAHUSA
JICMCTBUS PECTYIMHBIM: Causa, persona, loco, tempore, qualitate, quantitate, eventu
(T.e. TOBOJ, JIMYHOCTh, MECTO, BpEMs, CBOWCTBO, OOBEM COAESIHHOTO,
nocnencteus).  Ilpectynnenne B pUMCKOM — mpaBe  ObUIO  CTPOTO
WHIUBUYAIU3UPOBAHHBIM  JIEHCTBUEM: HE MPU3HABAJIUCh  NPECTYIUICHUS,
COBEpILIEHHbIE COOOUIECTBOM WJIM B TpyMNIe; B MOCIEAHEM CIy4yae KaKIOMy
YYAaCTHHUKY TPYIIbl BMEHSJIOCH B BUHY COOCTBEHHOE HaKa3yeMO€e 3aKOHOM JIesTHUE.

Knaccudukanusa mnpectymieHuii B pHUMCKOM IOPUIUYECKON KYJIbType
MpeAoIpeaesyiaCh B OCHOBHOM OOBEKTOM MPECTYMHOrO TMocsrarenbcrsa. B
3aBHCHUMOCTH OT 3TOW Ba)KHOCTH MOXXHO BBIIETUTH HE MeHee 12 oOumux rpymnmn
IIPECTYIHBIX IEUCTBUN B PUMCKOM YTOJIOBHOM ITpaBe.

1) Ipectymienus mpoTus Beero coobimectna (versusreipublicae).

2) IlpectymieHus NPOTHB PEITUTHH XPUCTHAHCKOW 3MOxu. 3) YOMIICTBO U
IIPUPABHEHHBIE K HEMY MPECTYIUICHHUS.
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4) 3n0ynoTpeOieHre BIACThIO B OTHOIIICHUH TPaXKIaH.

5) [lopnenka u BpaHbe ¢ MPaBOBBIMU MOCIEACTBUSMHU.

6) [1onoBbie IpecTyIICHUS!.

7) BeiMOTaTenbCcTBO.

8) IIpecTyrieHust IpOTUB COOCTBEHHOCTH.

9) [lokymieHne Ha HEMPUKOCHOBEHHOCTh JIMYHOCTH.

10) [ToBpexxneHrue UMyIIeCTBa.

11) IIpenBbiOopHast KOPPYIILIUSL.

12) IlpectynieHuss npOTUB X039HCTBEHHOTO MOPSIKA.

KOHKpeTHBIN BUI U cIOCOO NPUMEHEHUSI HAKa3aHUsl yCTaHABIMBAJIUCh WM
ONpENECICHHBIM 3aKOHOM, KacaroUMMCS TOrO HJIM HHOTO KOHKPETHOTO BHUIA
MIPECTYIUIEHUS, WIM NIPABOBOU TPAAULMEN, NN CYJECUCKUM YCMOTPEHUEM, UCXOS
U3 KAuecTBA NPECTYIUICHUS, JUYHOCTH MPECTYINHHUKA U OOLIMX AOIYCKABIIHMXCS
IpU TEX WM HHBIX OOCTOSTEIhCTBAX BHJOB HaKa3aHWUM PUMCKOW MPaBOBOU
MPAKTUKH.

1) CmeprHas ka3Hb (poenacapitis).

2) [IpunynurensHble paboOTHI.

3) JIumenue rpakaaHCKOro craryca.

4) 3akIII04eHHE B TIOPbMY.

5) TenecHble HaKa3aHUA.

6) Ll tpadsr.

2. [IpaBoBoe monoxeHne GU3NIECKUX U IOPUANUECKUX JIUII.

Cucrema puMCKOTO MpaBa CTPOMIIACH 110 TIPUHITUITY JEJICHUS TIpaBa Ha JINIIA,
BeIIU U ropuandeckue aerictus. K munam (persona) pumiisiHe OTHOCHIIM BCEX TeX,
KTO OBLJI CIIOCOOCH MMETh ITpaBa U HECTU OOSA3aHHOCTH WJIM, HHBIMHU CIIOBaMH, KTO
MOT OBITh CYOBEKTOM, HOCUTEJIEM TTPAB.

Jns  Toro, 4toOBl OBITH CYyOBEKTOM TIpaBa, Hago OBUIO 00J1aaTh
npaBocrocooHocThio. [IpaBocmocoOHOCTh (Caput) — cOcOOHOCTH MMETh TpaBa,
OBITh CyOBEKTOM IpaBa, a, CIEI0BaTENIbHO, IMOJydYaTh 3aKOHHYIO 3aIllUTy CO
CTOPOHBI BCEX HHCTUTYTOB PUMCKOI'O TOCY/1IapCTBa.

[ToHas mpaBOCTIOCOOHOCTH (PU3UUYESCKOTO JIUIA COCTOSIIA U3 TPEX CTaTyCOB:
COCTOSIHHSI CBOOO/IBI — TAHHBIN CTaTyC BBOJUJICS JJISI pa3TpaHUYCHUS CBOOOTHBIX U
pabos;

COCTOSIHHSI TpPaKIaHCTBA — JUIS Pa3TpaHWUCHUS PUMISIH W HEPUMIISH
(J1aTUHOB, IEPETPUHOB);
CEMEHHOTO TMOJIOKEHUS — I pa3rpaHUYCHHUS CaMOCTOSATEIBHBIX TJIaB

CEMENCTB U MOABIACTHBIX JHUI. OCHOBHOM XO3SIMCTBEHHOW €IWHMIIEH BBICTYyIIAJIA
CEMbs1, KOTOPYIO BO3TJIABJISI IJIaBA CEMEUCTBA.

Tonbko MpU HAIMYUHU BCEX TPEX CTATYCOB JIUIIO MPU3HABAIOCH CyOBEKTOM
PHUMCKOIr'0 IIpaBa, T. €. MOIJIO OT CBOETO MMEHHM OCYLIECTBJIATH IpaBa U HECTHU
o0si3anHOCTH. [0 pasnmuYHBIM MpUYUHAM JIUIIO0 MOTJIO YTPATUTh OJIUH U3 CTaTYyCOB.
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B nmanHOW cuTyauuu ero mpaBOCIOCOOHOCTh JIMOO yTpauuBajiach, JHOO
OrpaHU4MBAaNIACh.

[IpaBoCIOCOOHOCTH BO3HHKAJIA C MOMEHTA POXKIEHUSA W MpeKpalianach co
CMEPTHIO YEJIOBEKA.

IIpasocnocobnocmes - 3TO TNPEANOCHUIKA TOTO, YTOOBI YEIOBEK CTaj
CaMOCTOSTENIbHBIM CYObEKTOM Tpa’kKJaHCKOro obopota. s Toro, 4ToObl YenoBek
COOCTBEHHBIMU JEHCTBUSAMHU MPUOOpETA MpaBa U OCYIIECTBISI 00sS3aHHOCTH, OH
JOJKEH 00anaTh 1eeCoCOOHOCTHIO.

Heecnocobnocms - 3TO CIIOCOOHOCTH JIMIIA CAMOCTOATEIBHO MpPUOOpeTaTh
npaBa U HECTU O0SI3aHHOCTH.

PuMckoe mpaBo He BBIpaOOTAIO ATH JBE IOPUAWYECKHE KaTerOpUH, HO
UCTIONB30BAI0  €IMHBIM TEPMUH cnocobnocms  (Caput) mms  00O03HAUCHHS
IOpUJIMYECKUX  XapaKTEPUCTUK  cyObekTa. IIpaBo  comepkano  HOPMBI,
MpeIycMaTpUBAIONINE Ty WIM HHYIO CTENEHb CBOOOIBI IMOBEACHHUS 4YEIIOBEKA B
3aBUCUMOCTH OT BO3pacTa, YMCTBEHHOTO 3/IpaBus, 110JIa U COCTOSIHUS BOJIH.

Ieecnocobnocms onpedensanacs:BO3pacToM; yMCTBEHHBIMU CITIOCOOHOCTSIMU
A, MO3BOJISIOLUMU emMy JIEHCTBOBATH C OCO3HaHUEM
JEHCTBUTEILHOCTH;3/IOPOBbEM JIUIIA.

M3-3a HEOCTATOYHOTO BO3pACTa, MOJIOBBIX, ICUXUYECKUX, MOPAIbHBIX HIIU
(bU3MYEeCKUX HEIOCTATKOB CyOBEKTa IMpaBa Mo YCTAHOBJICHUSIM PUMCKOTO TMpaBa y
TakuX Je(QEKTHBIX CYOBEKTOB MCKIIOYANACh JI€ECIIOCOOHOCTh UEIUKOM HIIU
JaCTUYHO.

OzcpanuuenHvle 68 OeecnocoOHOCMUTIONPOCTKH — OT 7 neT u g0 14 jer
MAQIBYUKH U 12 JIET 1€BOYKH,IOHOLIN-/I0 25 JIET, PACTOYUTENH.

Ilonnocmobio HedeecnocobOmbie:NeTH — A0 7 JET, KEHIIUHBI, JINIA, KOTOpPhIE
OBITM B COCTOSHUW BHE3AIMHOTO HWCKWKCHHSI TCHUXWYECKOTO 3I0POBbs (ITBSIHBI,
B30CIIECHBI U T.JI.), HO TOJbKO Ha TEPHOJl MCKaXXeHUs, Oe3yMHbIC, €ClIh OBLIO
MPUHSTO PELICHUE O OJHON UX HEJeeCOCOOHOCTH,

Pumcruii epasxcoanun (Civis romanus) — cyObeKT rocy1apcTBEHHOU KU3HH U
myOJIUYHOTO MpaBa

PumMckoe rpak1ancTBO IPHUOOPETAIOCH:

a) MMyTeM POXKIEHUS OT PUMCKHUX TPaK/IaH;

0) myTeM 0cBOOOXKACHUS U3 paOCTBa;

B) IyTE€M YCHIHOBJICHHSI pPUMCKUM TPaXTaHUMHOM HHOCTPaHIIa;

I) TPEeAOCTaBICHHEM PHUMCKOTO TPaKJAaHCTBA OTIEIBHBIM JIUIAM WJIH
oO1MHaM

(rmaBHBIM 0OPa30M B MIEPHO]] UMIIEPUN ).

Croco0ObI TIpeKpaIeHns] pUMCKOTO TPaXKIaHCTBA:

— CMEpTh;

— TIOJTHAS TIOTEPsI MPABOCMOCOOHOCTH (capitis deminutio maxima) B CBSI3U C
yTpaTOd TpakKIaHWHOM CBOOOJBI B CIIy4asX MPOJaxud B paOCTBO 3a TPaHUIICH,
MJIeHa, 3axBaTa HempusATeneM. Eciy 3axBaueHHBIM B IUIEH M OOpAIICHHBIH B
pabCTBO PUMIISTHUH BO3Bpamaicsi B Pum, oH paccMaTpuBajicsi Kak HUKOTJA HE
YTPAaTUBIIMKN HA CBOOOIBI, HU TPAXKIaHCTBA, HU OT/ACIIbHBIX CBOUX TPAB;
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— OTKa3 TPaKJaHWHA OT MPaB IPAKIAHCTBA;

— IIepexo/i rpak/IaHWHA B YUCJIO JATUHOB B LEJISIX MOJIYYSHUS 3€MeIb;

— OCYXJCHUE PUMCKOTO IpakJlaHWHAa Ha CMEPTHYIO Ka3Hb, IMPUTOBOPEHHE
€ro K TENeCHbIM HaKa3aHWAM 3a Kakue-NuOo TMPECTYIUICHUs, MpUYeM
BIIOCJIEICTBHM HE MOIJIO CJI€I0BATh BOCCTAHOBJICHUS IIPaB TPAXkKIaHCTBA;

— U3THAHUE Ha CPOK U3 IpeienoB Puma.

C TOUKM 3peHuss CBOEro IMPABOBOTO TOJIOKEHUS PHUMCKHE TpakIaHe
JIEAIIMCH Ha JBE TPYIIIBI: CBOOOHOPOKICHHBIEH BOJIBHOOTIYIIIEHHUKH.

THonumuueckue npasa pumckux 2epasxcoan. TOJOCOBaHHE B HAapPOIHOM
coOpanuu, u30paHue B MarucTpaThl, CIIy>k0a B pPUMCKHX JIETHOHAX.

I'padcxxcoanckue npaséa pumckux 2paxcoaH:BCTyNaTh B PUMCKUAN Opak,
CO37aBaTh  PHUMCKYIO  CEMbIO, OBITh  CYOBEKTOM BCEX  HMYIIECTBEHHBIX
MIPAaBOOTHOIIEHU W COOTBETCTBYIOIIUX CJIEJIOK, IPaBO COCTaBISATH W OBITH
CBUJIETE]IEM TIIPU COCTABJICHWU 3aBCUIAHWUsS U TMpaBO OBITh HA3HAYCHHBIM
HACJICTHUKOM TI0 3aBEIIaHUIO.

B npeBHocTH nMIa, HE NPUHAJICKAIIME K YHUCIY TpakJaH, CUUTAIMCH
yy)KakamMu («HErpakJaHaMu») U ObUTA OTpaHUYEHHO MpaBocnocoOHbIMU. B Pume
He ObUIO BRIPA0OTAHO KAKUX-TMOO OOIIMX MPAaBUII O TPABOCIIOCOOHOCTU UYKAKOB.
Nx mpaBoCocOOHOCTH Ompe/esiiach MyTeM YCTAHOBICHUS MPABOTO IMOJIOKEHUS
OTJICTIbHBIX KaTETOPUM «HETpakJIaH». Paznuyanuch 1BEe KaTeropuu CBOOOHBIX
CHETPaXTaH»: JATHHBI U TIEPETPUHBI.

Jlamunwr (latini) — HCTOPUYECKH M STHUYECKH CIOKUBIIASACS KaTETOPHS
HACEJICHHS COIO3HUYECKUX TEPPUTOPHM, OKpyKaromux Pum. JlpeBHUMH TaTHHAMHA
MPU3HABAINCH T€ X)uTenu Jlarmyma, KOTOpBIE MONMYYHIH PUMCKOE TPaKIaHCTBO
1o cepenunsbl I B. 10 H. 5. JIaTUHBI KOJIOHUN — KUTEJIA KOJIOHUM, KOTOpbIE OBbLIN
oOpazoBaHsbl 00 JIaTHHCKUM COI030M, JTMOO0 PUMOM B 3aBOE€BaHHBIX 00JIACTSIX.

JIlpeBHUE NaTHHBI WMEIW paBHbIE TpaBa C PUMCKMMU TpaKIaHAMU B
UMYIIECTBEHHON cdepe, HO ObUIM OrpaHHYEHbI B MyOJWYHO-TIPABOBOM cdepe.
JlatuHbl KOJOHWMN OBUIM JIMIIEHBI TYONWYHBIX TpPaB ¥ OTPAHUYEHBI B
MMYIIIECTBEHHBIX TIPaBax.

Ilepeepuner (peregriai) — Bce cBOOOTHOPOKACHHBIC KaTETOPUHU TPAXKIAaH, HE
MIPUHAJICKABIIE K PUMCKOMY I JJATUHCKOMY TPaKJIaHCTBY, HO HAXOUBIITUECS
B MOoj1aHCTBE PuMCKoOro rocyaapcraa.

Bradasne Ha meperpuHOB HE PaCIPOCTPAHSIIOCH PUMCKOE TTPaBo, IIOATOMY Ha
tepputopu Puma onu Obuin HambOomnee OecrpaBHbl. B cBomx o0O0mMHAX BO
B3aMMOOTHOIICHHUAX MEXKIY PUMIITHAMH M TIeperpuHamMu (MEXIy MeperpruHaMH B
Pume) cramum peryiaupoBaTbcsi HOpMaMH «IpaBa HapoaoB». B Hauane |lIB.
nmriepatop Kapakaiia npemnoctaBui neperpuHaM mpaBa pUMCKUX TPakJIaH.

[TonuTnueckux mnpaB MeperpuHsbl He uUMenu. B dyacTHompaBoBOil cdepe
neperpuHbl  ObUTM  TOAYMHEHBI CBOMM HAIMOHAJIBHBIM CHCTEMaM IIpaBa.
OTHOIIEHNS] TIEPETPUHOB C PUMIISTHAMHU CTPOWJIMCh B COOTBETCTBUU C MPABBIMU
Hapojmamu (ius gentium), cHeNWaJbHO MJisi pa3dopa CyAeOHBIX e C HUMHU
n30upacs IpeTop MeperpuHOB, KOTOPHIA UMET TIPABO U31aBaTh CBOM JIUKTHI.
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Pa6 (servus) Haxomwics BHE IOJUTHYSCKOrO OOIIECTBA M HE SBIBUICS
cyOBbekToM mpasa. [1o puMckoMy mpaBy OH CUMTAJICS BEIIbIO.

Bonrvnoomnywennuxamu (libertini) mnpu3HABaIMCh OCBOOOXKICHHBIE IO
3aBEIIAHUIO WJIM BHECEHHWEM B CIMCKHU IeH3a pabbl. OHU NpeAcTaBiIsuid coOoM
KaTEerOpHUIO JIMI] CBOOOJHOTO COCTOSIHUSI, OJJHAKO OTJIMYAJIUCh B CBOMX IMpPaBax OT
MOJIHOIEHHBIX PUMCKUX TpaxaaH.lIpaBoBoe MoyoxeHrne BOJIBHOOTITYIIIEHHUKA
ONpEeNEesUIOCh B 3aBUCUMOCTH OT MPaB JIMIA, KOTOPOE OTIYCTUIIO pada Ha BOJIO.
BonpHOOTIYyIIIEHHMKA ~ HABCeTJa  OCTABAJUCh  HOCHUTEISIMH  HEKOTOPOH
OTpaHUYEHHOU MPABOCIIOCOOHOCTH.

B cdepe myOGnmuHOrO mMpaBa OTrpaHUYEHUs MPaB BOJBLHOOTITYIIICHHUKOB
3aKTIOYAINCh B TOM, YTO OHHM HE CIYXWJIH B PUMCKHX JIETHOHAaxX, a B [ B. H. 2.
YTPAaTWIN U TIpaBa y4aCTBOBATh U TOJIOCOBATh B HAPOJIHBIX COOpAHUSX.

B puMckoM mpaBe MOHATHS «ropuduyeckoe auyoy He CyIeCTBOBAIO, TaK KaK
CUMTAJIOCh, YTO TOJIbKO (DU3UYECKHE JIMIa MOTYT OBIThb Hocutensmu mpaB. C
Pa3BUTHEM  XO3SHUCTBEHHOTO 000pOTa CTaJM TOSABIATHCS — ONpECICHHbIC
oOpa3oBaHusi, KOTOpbIe OOBETUHSIIN JIIOJICH U UX KanuTaibl. B HacTosiee BpeMs
OHM HA3bIBAIOTCS IOPUIMYECKUMHU JIMIIAMU, HO B PUMCKOM TPaBe TaKOTO MOHSTHS
pa3paboTaHo He ObUI0 — OBLJIO TOJILKO MPU3HAHO HMX CYIIECTBOBaHHWE. Takue
oObeuHEeHUs1 ObUIM BKJIIOYEHBI B OOOPOT, M K HHUM NPUMEHSUIUCh CBOMCTBA
¢usmueckoro suna. HOpuaumdeckue JMna SBISUIUCH CYOBEKTOM IPABOBOTO
oOmieHus. 3aKOHHBIM TIPEACTaBUTENh OT HWMEHH HOPHIWYECKOrO JIWIAa MOT
COBEpIIATH JIOOBIE CACIKU WU TIPEAbIBIIATh UCKH B cya. [IpaBoBOE MOTOKECHHE U
mpaBa 3aKOHHOTO TIPEACTABUTENS OPUIAYECKOTO JIHMIa ObUIM aHAJOTHYHBI
MIPaBOBOMY ITOJIOXKEHHUIO U MPaBaM YaCTHOTO JIUIIA.

PuMckoe mpaBo BEIACISAET CACAYIOMINE BUIBI IOPUINICCKUX JIUIL;

1. Tosapuwecmso (Societas) — oObeTMHEHNE CPEICTB M YCHIIUN HECKOIBKUX
JIUI B JJOCTHXKEHUU €AMHON LIETTH.

2. O6weounenue (Universitas):

— Kopriopars (corporatio) — o0ObeUHEHHE HE MEHEE TPEX ITOJTHOMIPABHBIX
puMckux rpaxkiaaH. Co3naBaiuch C pa3pelieHus 3aKOHA, CEHATYCKOHCYJIbTa WIH
UMIIepaTopa,;

— kosuterus (collegium) Moruia 3akito4aTh JOTOBOPBI CTUIYJISIIUU, TapEHUS,
MPUHUMATh HACIIEJCTBO W 3aBEIIaTEIbHBbIC OTKa3bl, OTIYCKaTh paboOB Ha BOJIIO,
BBICTYNAaTh B CyJe 4Yepe3 mpeacraButencii. OObeM OTBETCTBEHHOCTH KOJUICTHH
OTIPEEIISIICS OOIIMM UMYIIECTBOM U Ka3HOM.

Buapl xoseruii:

— OOIINHBI

— yUpexXIeHUs (Xpambl, OJIarOTBOPUTEIbHBIE POH B, OOJTBHUIIBI).

3. PumMmckoe cy1onpon3BoACTBO MO YaCTHBIM UCKaM

B npeBHelimmne BpeMeHa TOCYIapCTBO HE BMENIMBAJIOCH B OTHOLICHHS
MEXIy OTACIbHBIMH JIMIIAMH W  TI03TOMY  €IWHCTBEHHBIM  CII0COOOM
OCYIIECTBIICHUS W 3alllUTHI TpaB ObUIa camozawuma: €CIU KTO-TO HE YILIATHII
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JOJT, 3axXBaTWJ Belllb, TO CaM IOTEpPIEBLINI OBLI BIpaBe CUJIOW 3aCTaBUTh
YIUIATUTb JIOJT, BEPHYTh BEIllb.

Jlecucakyuonnoii  npoyecc  (legisactions) —  ngpeBueimas — dopma
IpaXIAHCKOTO IMpolecca. DTOT MPOIECC COCTOSUT M3 JIBYX CTaaui: Iniure u
iniudicio.

Cranuu JIETUCAKIIMOHHOTO MPOLECcCa:

—in jure — cdepa meATeNLHOCTH CyAeOHOrO Marucrtparta (pekca, KOHCYIIa,
1o3xe — nperopa). JInmo, cuutaBuiee CBOE NPaBo HAPYIIEHHBIM, YTOObI BO30OYIUTh
7eNo B CyJe, AOJDKHO ObLIO caenaTh 00 3TOM 3asiBICHHUE MEped MarucTpaTtom,
KOTOPBIM YCTAaHABJIMBAJ JIO3BOJICHHOCTH NIPUTA3AHUA, 3asBISEMOTO HCTIIOM,
CONEp/KAaHUE  ITONO  IPUTA3AHUA WU CYLIECTBOBAHHE  YCIOBHM  €T0
JNEUCTBUTEIBHOCTH.

—in judicio. Cymes paccMaTpuBai JeiI0 IO CYIIECTBY UM BBIHOCHII
COOTBETCTBYMOIIEE penieHue. CTOpoHa, HE SIBUBIIAACS B CY[, IPOUrPHIBATIA JEIIO.
BriHecEHHOE CyIOM peLIeHHE BCTYNAJIO B 3aKOHHYIO CWIIY HEMEIJICHHO U
00aJIOBaHUIO HE MOJUIEKAIO.

C pasBUTHEM IPETOPCKOrO IIpaBa Ha CMEHY CIIOKHOMY M apXaudHOMY
JIETUCAKIIMOHHOMY TMPOLECCY MNPUXOIUT @OopMyAsApHblll npoyecc. ITOT BUA
npouecca yTBepauics co BTopoi mnojoBuHbl Il B. 10 H. 3. (BO BTOpoOW mepuon
pecnyOsMKHM) Korjga, Pum mpeBpaTuics B OrPOMHOE TOCYAApCTBO C Pa3BUTHIMU
TOBAPHO-JAEHEKHBIMUA OTHOIIICHUSIMH.

B ¢dopmynspHoM mnponecce 3HAYMTENBHO TMOBBICHIACH POJb IPETOPA,
KOTOpPBIM TepecTal ObITh MACCMBHBIM YYAaCTHUKOM CaKpaMEHTAJIBHBIX OOpSIOB,
COBEPLIABIINXCS CTOPOHAMH IIPHU JIETUCAKLIMOHHOM ITponiecce. Bo3pociio 3HaueHue
MEepBOMl  CcTaiud CyAONpOM3BOACTBA (in 1ure), TaKk Kak HMEHHO 3/eCh
YCTaHaBJIMBAJIACh HOPUANYECKAs CyTh criopa. OHa HaXOIWJIa CBOE BBIPAKECHHUE B
3aKioueHuu (popmyse) mperopa, B KOTOPOM MPUCSKHOMY CYAbE YKa3bIBaJOCh,
KaKk clenyer pemarb JaHHoe Jeno. @DopMmylsipHbIA Ipolecc, Kak W
JIETUCAKIIMOHHBIM, COCTOSJI U3 JIBYX CTaauii. BbI30B OTBETUMKA K MAarucTpary, Kak
U MpexJe, OCYLECTBIsUT UcTell. Ecin OTBETUMK HE SBISUICS 0€3 YBaXKUTENbHBIX
IPUYUH K MarucTpary, Ha Hero HakJjaablBajcs mrpad.

AHaNOrM4HO IpeKHEl mpoueaype UCTel 000CHOBBIBAII MEPE] MarucTpaTromM
CBOH MCK, @ OTBETYHK — BO3PAKEHUH.

DopMyJISIpHBIN MPOIECC, CYIIECTBOBABIIMI B MEPUOJA pecyOIuKH, Kakoe-
TO BpeMs IPOJEPKAICA U B IEPUOJ UMIIEPUH, HO OH IOCTEIEHHO BBITUCHUJICA
HOBOM (dopmoil mpouecca -oxcmpaopounapHuim  (extra  ordinem), wiau
KOTHUITMOHHBIM, Tiporiecc (cognitio extra ordinem). OTau4uTeNbHBIC YEPTHI 3TOTO
MpoIECCa TaKOBbl. B KauecTBe MpeacTaBUTENSI FOCYIapCTBEHHOM BJIACTU TENEPh
BBICTYNAET HE BBHIOOPHBIM MpeTop, a Ha3HAYEHHBIM MMIEPATOPCKUNA YMHOBHHK.
[Topsimok paccMoTpeHus Jiea TOXKE MHOW, Hexesu paHee. [Ipouecc oT Havanma 1o
KOHIIa BEIET OJIMH YMHOBHUK, O€3 JIeJIeHHs Ha JABE CTaJuH, B IPUCYTCTBUU JIULIb
YYaCTHUKOB (CTOpOH), M TIOCTaHOBJSIET MPUTOBOpP caMm, Oe3 TMepenayd ero
CyZ1b€.JTO OAHOCTAANIHBIN, YAHOBHUYMH ITPOILIECC.
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B ommmume OT paHee CYIIECTBOBABIIETO TOPSAKA  JIOIMYCKAJIOCH
o0aJloBaHUE Cy/NeOHOTO peIICHHWs] B BBIMIECTOSIIYIO CYACOHYIO WHCTAHIIHIO.
[Tomaga >xanmoObl Ha cyaeOHOE perieHre 00sI3bIBANIAa aANeIUIAIIMOHHYIO0 WHCTAHITUIO
paccMOTpeTh Jelo B TOJHOM oObeMe.B  skcTpaopauHapHOM — Tporiecce
y4aCTBOBAJIH aJIBOKATHI.

Hck (actio) B KJIacCMYECKOM PHUMCKOM TIpaBe, €CTh HPEAYCMOTPEHHOE
DIMKTOM CyJIeOHOTO MarucTpara CpeJCTBO MOOUTHCSA MyTeM CyneOHOro mpoiecca
pelIeHus, COOTBETCTBYIONIETO0 HHTepecaMm mma. Mck — oOpaimieHHOe B Cyne
TpeOOBaHUE HCTIA K OTBETUYMKY. «VICK eCTh HEe 4TO HMHOEe, KaK IpaBO JIMIIA
OCYIIECTBIISATh  CYJACOHBIM TOPSIKOM TPHHAICKANIEE €My TpeOOBaHUE»
([urecTsi).

MarepuanbHO-TIpaBOBasi CTOPOHA HCKa — TPEOOBaHKE UCTIA K OTBETUYHKY, a
nporieccyaibHas — TpeOOBaHKE K MIPETOPY.

Ywrco MCKOB OBUIO OrpaHUYCHHBIM, BCETO MOYKHO BBIIEIHTH 10 30 pa3HbIX
TUTIOB UCKOBBIX TPEOOBAaHMIA, MPU3HABABIINXCSI PUMCKUM MPABOM, B 3aBUCUMOCTHU
OT HAIPaBJICHHOCTH, 00bEMa, CIIOCO0a WCTIONHEHHS 3asBIICHHBIX TPEOOBaHHWMA M
ap.Ilo cBoeli TpaBOBOW HAMPaBICHHOCTH WCKH MOIJIM  ObIb  JIUUHbBIE
(actioinpersonam) u sewnwie (actioinrem).

[To cBoemy xapaktepy HWCKH MOTJH OBITh  oOnpedeileHHbiMU U
Heonpedenennvimu. 110 CBOEMY CONIEPKaHUIO WCKH MOTIU OBITh CIONCHbIMU T
npocmuimu. 110 00YCIIOBIEHHOCTH CBOETO COACPIKAHUS TMPABOM WCKHU TOApas3ie-
JSUTHCh Ha ucku cmpoeoeo npasa (a. Strictl) m ucku oobpoit cosecmu (a. bonae
fidae).

KpoMe HMCKOBO#l 3alUThl CYIIECTBOBAIU TaK)KE OCOOBIC CIIOCOOBI 3aIIUTHI
HApYIIEHHOTO TIpaBa - CPEJICTBA MPETOPCKOW 3ammThl mcka. Ilperop, obOnamas
BEPXOBHOM BJIACTHIO, WMEJ IMpaBO MPUHUMATh JEHCTBEHHbIE MeEphl U 0e3
CyneOHOro  pa3dumpaTesibcTBa, B CWIy  TNpPUHAAJICKAIMEH WM BJIACTH
HETIOCPEJICTBCHHBIMHU ~ pacTlopsDKeHUssMH. K HHM  OTHOCWINMCH HWHTEPIHMKTHI,
PECTHTYIINH, CTUITYJISIIAYU U ITepeaada BO BIIaJACHHE.

Wurepaukt (interdicta) — o0si3aTeNbHBIA K HMCIOJHEHHIO MPHKa3 MpeTopa
COBEpIIINTHh OMPECIICHHOES JEHCTBHUE WM BO3JIEPKATHCS OT COBEPIICHUS
ONpENCIICHHOTO  JeHCTBUA. M3maBasimch TIpeTopaMH IO OMNPEICICHHBIM
TPaXTaHCKUM JIelaM Ha CTaJWH paccleJOBaHUs Jielia, Jaile BCETrO IO IOBOIY
mTpadoB wim 3anora. UHTepAuKT A0KEH ObLT UCHIOIHATHCS HE3aMEIUTENBHO.

Pecturynuu(restitutio in integrum) — BoccTaHOBIICHHE B IMEPBOHAYAIBHOE
MOJIOKEHUE, TO €CTh PECTUTYIUS JIMIIANa CUbl (DAaKT, IPUBEAIINN IOPUINICCKUC
OTHOIICHHUS K CYIICCTBYIOIIEMY TOJ0XKCHUIO, M BOCCTAaHABIIMBAIA TIPEKHEE
COCTOSIHUE ITUX OTHOLIEHUM.

Crunynsauus  (Stipulationes praetoriae) — cioBecHblli  (BepOabHBIN)
JOTOBOP, KOTOPBIH 3aKIII0YaJICS MEXKIY CTOPOHAMH 1O MPUHYKIACHHIO TPETOpa.
JUIs  TpUHYKACHHUS JODKHHKA K 3aKIIOYCHHIO TAaKOTO JIOTOBOpa IPETOP
WCIIOJIb30BaJl B3STHE 3ajlora, BBEICHUE KPEAWTOpPA BO BJIAJICHUE HMYIICCTBOM
JTOJDKHHUKA | T.J.
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[lepemaga Bo Biamenue (MISSIO IN possessionem) — mpeodiaaaroImi
Croco0 WMCTONMHEHHUS CYACOHOTO PEIIeHUs, 3aKITFOYABIINNCA B TOM, YTO TMPETOP
0COOBIM TPHKA30M BBOJWJI TOOCAMUTENS] CyAeOHOrO TmMpoIecca BO BIIAJCHUC
UMYIIECTBOM JTOJDKHUKA.

[TybnuuuanoB uck (actio Publiciana), ocHoBanHbIi Ha (ukiuu. 3amura
3aKJI0Yagach B YCJIOBHOW MOJAMEHE PEabHOTO, 3alIWIIAaeMOT0 JOOPOCOBECTHOTO
BIAQJICHUsT  KaTreropue  coOctBeHHOCTH. [IpeTtop  BBOAMI  (UKTHUBHOE
MPEOJIOKEHNUEe, YTO JABHOCTHBIN CPOK Kak ObI UCTEK, W BIaJeNel] Moydan Obl
MOJIHOIIEHHYIO TIPABOBYIO 3alTUTY OT JIOOBIX MOCSATATEIBCTB HA €T0 BEIIb.

HckoBas MaBHOCTh — 3TO MaKCHUMAaJbHBIH CpPOK, B TEYEHHE KOTOPOTO
MIPABOMOYHOE JIMIIO, IPABO KOTOPOTO HAPYIIEHO, MOXKET TPeOOBaTh paCCMOTPEHUS
€ro MCKa.

B I-Il BB. B puMCKOM IpaBe MOHATHE «UCKOBAasl TaBHOCTH» OTCYTCTBOBAJIO.
CyiiecTBOBalIM 3aKOHHBIE CpPOKM MpeabsBieHUs HCKoB. lloHATne wuckoBo
JaBHOCTU KaK TaKOBOHM MOSIBUJIOCH TOJIbKO B V B. OOIIMI CPOK UCKOBOM JaBHOCTU
Ob11 paBeH 30 rogam, HO JUIsl HEKOTOPBIX UCKOB OH ObLJ1 YMEHBIIICH.
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Tema Ne 3. Bemnoe npaso /lpesHero Puma. Biagenmue.

1. Ilonsatue u knaccudukarys Bemeid B pPUMCKOM TIpaBe.
2. [lonsiTHE, DIIEMEHTHI U BUJIBI BIIA/ICHUS.

3. CriocoObI MpUOOPETEHUS 1 MPEKPAIICHUS BIaCHHUS.
4. 3anuTa BiaaeHus. Buabl BnagenbuecKiuX HHTEPAUKT.

Ocnosnvle nonsmusi: Beuib (res), oOBEKT mpaBa, 4YacTh Bemu (pars),
nepxanue,mionsl (fructus). BrmageHue (P0Ssessio), mepskanue (detentio), «remo
BJIQJICHAS» (COrPUSPOSSESSIONIS), «aymia BiageHus» (animuspossessionis), THTyI
BinazcHus  (iustacausapossessionis), 3akoHHoe BiageHue (Possessiocivilis),
HaTypaJibHOe BianeHue (possessionaturalis), 3axear (Occupatio), mepemava
(traditio),

1. IlonsiTre u KIaccupuKaius BEIIe B pUMCKOM TMpaBe.

Tepmun «Bempb» (res) ymoTpeOssicsi B PUMCKOM IIpaBe€ B HECKOJIBKHX
3HaueHUsX. Bemamu cyuTanioch Kak BCE TO, YTO CYHIECTBYET B MaTEpHAIbHOM
Mupe (C ATOM TOUKH 3pEHUsI TEPMUH «BEIllb» YIOTPEOIsUICS HE TOJIKO IOPUCTAMU,
HO U (unmocodamu JpeBHero Puma), Tak U OOBEKTHI UMYIIECTBEHHBIX IpaB, U
MIPaBOBbIC OTHOIICHHUS B IEJIOM.

TakuM 00pa3oM, MOXXHO CIEAYIOIMIUM OOpa3oM OMPENEIUTh, YTO 3HAYUT
Bellb Kak OOBEKT TpaBa: »dTO OTACIABHBIA TPEAMET MaTepHUATbHON
JNEUCTBUTEIBHOCTA, KOTOpPBIM  00JIalaeT  OTHOCUTEIIBHOM  YCTOMYMBOCTBIO
CYIIIECTBOBAaHMSI, UMEET MPOCTPAHCTBCHHBIC TPAHUIIBI M B OTHOIIEHWH, KOTOPOTO
BO3MOXXHBI FOPUIUICCKHEC JICHCTBHSI.

Hawnbonee o0mum oOpa3oM BEIIM ASIUINCH Ha:

1) Bemn boskecTBEHHOTO MpaBa (CBAIICHHBIC, CBITHIC M PEIIUTHO3HBIE).

2) BEIM  YEJIOBCUECKOTO TMpaBa, COCTABISAIOT COOCTBCHHOCTh WM
rocyaapcTBa, WM YaCTHBIX JIUII:

— myOIuYHbIC, MPUHAJJICKAIINE MOTUTUIECKON COBOKYMHOCTH TpaxkaaH. K
TaKUM BellaM OTHOCHJIMCH T€aTphl, CTaIMOHBI, PEKH, TTOJIb30BAaHUE OeperamMu pek;

— YaCTHbBIC, TPUHAIJICKABIITUE OTJEIBHBIM JTUIAM.

Takoke CylIecTBOBaJIO JACJICHUE BELIEH HA:

1. Bemwm mnpocmeie (Unitum), crooicnble (CONNEXUM) W cocmasHble
cosoxynnocmu (universitas). Ilpocmvle 6ewju — 3TO T€, KOTOPbIE MPEACTABIAIOT
OpraHWUYEeCKOC EAMHCTBO, IIEIOCTHOCTb, pa3/eliecHue KOTOpOW BemeT K
IOPUIUICCKOMY HMCUC3HOBCHHUIO CaMOW BEIIHM, TAKOBBI aiMa3, ACPEBO, JKUBOTHOE U
np. Crnooxcnvle 6ewu T, KOTOPBIC TIPEIACTABISAIOT M3 Ce0S MEXaHMYECKOe
(pusnueckoe) coequHEHUE Kak NPOCTHIX, TaK U CIOXKHBIX BEIlEH, Hampumep,
MeOenb, 3naHue, KopaOnb.Cocmaeuble  co8oKynHocmu.  HAOOp  BeIeH,
O00OBEIMHEHHBIX OOIMMM HMEHeM (cTamo, OMONMoTeKa, KOJISKIIUS, TOBapHBIN
CKJIaJl, IPEANPUITHUE U TIP.).

2. Beuw rimaBHbBIE M TOOOYHEIE.
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['maBHBIC BEIIM — 3TO BEIIW, UMEIONINE B 3aBUCUMOCTH U B IOPUIAMYSCKOM
HOJJYMHEHHUH JPYTUE BEIIH.

[ToGouHBIMU (TIPUIATOYHBIMH) MPU3HABAIMCH CAMOCTOSTEIbHBIC BEIIU, HO
3aBUCUMBIC OT TJIABHOW M TOJYMHCHHBIC IOPUINICCKOMY TTOJIOKEHHIO MOCIICTHEH.
Buipl HOOOYHBIX BEICH: YaCTH BEIH, IPHHAUICHKHOCTH U TUIOIBI.

Yactu BemM, HE OTICJICHHBIC OT IIEJIOTO, HE WMENIH CaMOCTOSTEIBHOTO
CYIIIECTBOBAHHMS, MMO3TOMY HE MOIJIH ObITh 00BEKTOM mpaBa. OJHAKO €CIU YacTh
OTJCIUTh OT IIEJIOr0, TO 3Ta YacCTh SBJIIETCS OOBEKTOM IpaBa (HAIpPUMeED,
KpPOBEJIBHBIN MaTepuan).

[TpuHAISKHOCTD - MOOOYHAS BElllb, CBS3aHHAS C IIABHOW SKOHOMHYCECKH.
[TpuHAICKHOCTH MOTJIa CYIIECTBOBATh CAaMOCTOSTEILHO M OBITh OOBEKTOM
CaMOCTOSITEIIEHOTO MpaBa (KJIF0Y U 3aMOK, paMa U KapTHHA).

[Tnoasr — 3TO, BO-TIEPBBIX, BEIIH, MMOJTyYaeMble OT ILIOJOHOCSIINX BeEIeH
(mmepcTh, MOJIOKO, (PPYKTHI W T. J1.), Ha3BaHHBIX ECTECTBEHHBIMHU IUTONaMHU. Bo-
BTOPBIX, K TUIOJAAM OTHOCHJICS JOXOJI, NMPHUHOCUMBIA IUIOJOHOCAIICH BEIIbIO:
JICHBIH OT MPOJaKU (PPYKTOB, POIICHTHI C KalMTajla, HaeMHasl TUI1aTa u Jp.

3. Bemwu odemmvie u  nedenumvie. HOpuaudecku — HEACTUMBIMHU
(Hepa3IeNbHBIMH) TIPU3HAIOTCS BEIIH, GU3NUSCKUNA pa3ies KOTOPhIX paBHO3HAYCH
YHUUYTOXXCHHIO BEIIW WJIM HECOPa3MEpPHOMY yMaJICHHIO €€ IIeHHOCTH. Hemenmmoi
MOXKET OBITh, KaK MpocTas Bellb (KyOOK, KOJBIIO, CKYJBITYpa), TaK M CIOXKHAsS
Bellb (KapTHHA, MEXaHHM3M, COOpYXeHHe). ECTeCTBEHHO, YTO JEIMMBIMHU
MPHU3HAIOTCS BEIIM, (U3MYCCKOE JCIICHUE KOTOPBIX TOJBKO IMPOIOPIIHOHAIBHO
YMEHBIIIAET CTOMMOCTH ITOJIy9aeMbIX B PE3yJbTaTe STOr0 4YacTeW: 3eMEbHBIN
YYaCTOK, FOJI0BKA ChIpa, MEIIOK 3epHa.

4.  Bemmosuorcumvie(res  mobiles)  uneosuscumvie(res  immobiles).
JBuxumble Bemu (res mobiles) — Bemy, KOTOpbIE MOTYT H3MEHSTh CBOE
MOJIOKEHWE B TMPOCTpPaHCTBE. JIBYOKMMBIC BEINIM MOTJM JBUTAThCS CaMH
(>KMBOTHBIE, paObl) WJIM MOTJIA TPHUBOAUTHCS B JBIKEHUE APYrUMHU (MeOeb,
JIOMAIIIHSS YTBAph).

Henpmwxkumblie Bemu (resS immobiles) — Beru, KoTopble HE MOTYT U3MEHSTh
CBOC TOJIOKCHHE B TIPOCTPAHCTBE O3 COXPAaHEHHUS LEI0CTHOCTA. HeaBruKuMbIMU
BEIaMH TIPU3HABAINCH, MTPEXK]IEC BCETO, 3¢MJIS M TO, YTO ¢ HEH (hU3MUSCKH TIPOYHO
CBSI3aHO (3/1aHUs1, CTPOCHHUS, ICPEBbs, HEIPA 3EMIIH).

5. Bemnmwm poaoBbie (genus) u unousudyanvuvie (Species). Pomossie Bemm -
ATO TaKUe, KOTOPbIE HACTOJIBKO CXOXKH MEXAY COOOM, YTO B 000pOTE OOBIKHOBEHHO
pa3IMyaroTCs MO POAOBBIM, a HE M0 MHAWBUAYAIbHBIM MPU3HAKaM (3€PHO, MAcCJIo,
BHHO, IIEPCTh U TIp.), HHBIMU CIIOBAMH, 3TO BEIH, KOMOpble CYWeCmsyom 6 eece,
Konuuecmee, mepe.

WuavBuayalbHbIe - 3TO TaKWE BEIIH, KOTOPHIC OTIMYAIOTCS COBEPIICHHO
OTpe/ICICHHBIMU UHINBUAYAIbHBIMUA MPU3HAKAMH, KOTOPBIC U YYUTHIBAIOTCS TPHU
BKJIFOUCHHH JJAHHOW BEMIM B 000POT (JIOM, KAPTHHA, YHUKAJIbHAS Ba3a U T.1I.).

6. Bemwu nompeonsemvie (resusuconsumptibiles) u wenompebnsemvre
(resusunonconsumptibiles). IloTpeGiseMbIMM  TpH3HABAINCH TaKHE  BEIH,
HOpMaJIbHOE HCIOJB30BAaHUE KOTOPHIX MPUBOIUT K WX YHUYTOKEHHUIO (TOILIHBO,
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MPOAYKTHI NMUTAHUS, CTPOUTEIBbHBIA MaTepuan u mp.). Hemorpebnsembie Bemu -
ATO TaKHE, MCMOJIb30BaHUWE KOTOPHIX HE MpEKpalaeT ux (pu3nyeckoe COCTOSHUE
(3emutst, kopabib, 1oM U T.J.). [loTpebnasemple Beld HE MOIIH OBITh OOBEKTOM
y3ydpykra.

7. Bemu, naxoosuuecs ¢ obopome (reSiNCOMMErcio) u BeIIM, uzbsmole U3
obopoma (resextracommercium). Berwm, Haxomsigecss B 000poTe, 3TO TaKue
00BEKTHI, KOTOPHIE MOTYT CIY>KUTh MPEAMETOM JIO0OM clenku, 0001l CyObeKT
BIIpaBe 00a/aTh TaKOW BemIbi0. Bemamu, u3bATHIME W3 000pOTa, MPU3HAOTCS
Takue OOBEKTHI, KOTOPhIC HE MOTYT MPUHAJJIC)KATHh OTIACIHHBIM YaCTHBIM JIAIIAM,
HE MOTYT UMU OTUYXKJAThCSl U IPHOOPETATHCS.

8. Bemumenecuwie(res corporales) nbecmenecnwre(res in corporals.

TenmecHble - ATO T€, KOTOPBIX MO UX MPUPOAEC MOKHO KOCHYTHCS, HAIIPUMeED,
3eMJIsl, Y€JIOBEK, OJIeXk/a, 30JI0TO, cepedpo W, OAHUM CJIOBOM, OECUMCICHHOE
MHOXXECTBO Jpyrux Beuen.bectenecHbie — 3T0 T, KOTOPBIX HENb3s KOCHYThCS. K
TaKOBBIM OTHOCATCS T€, KOTOpbIE 3aKJIIOYaloTCs B IIpaBe, Hamlpumep, MPaBo
HacJeNoBaHUs, Y3YQPYKT, 00s3aTeiabCTBA, KakKMM OBl TO HU ObUIO 00pazom
3aKJIIOUYCHHBIE.

9. MaHuunupyembie 1 HEMaHIUITUPYEMbI€ BEIIIH.

Mannunupyembie Bely (res mancipi) - 3T0 UTATUHCKUE 3€MIIH, TOCTPOUKH
Ha HUX, paObl, pabOUYuil CKOT U 3eMENIbHbIE CEPBUTYTHI. MaHIIUITAIIMS TPOXOIMUIIA B
CIOKHOU (opMe W MpH ydacTuu MsATU cBuaeteneil. Omuoka XoTs Obl B OJHOM
CIOBE B  TIpoIlecCe  MAHIMIAIMM  aBTOMAaTHYECKH  MPUBOAWIA K
HEeIEeHUCTBUTEIHLHOCTH CIEIIKH.

HeManuunupyemsbie Belu (rex rnec mancipi) - BCe OCTaJIbHbIE BEIIH.

Pazmuune wmexmy JAByMsl TpYIIIaMH BEIIEH COCTOSJIO B crocobe
oTuyxaeHus. HemaHunmupyeMple BeIn OTIYKIAINCH TyTeM MPOCTOM Tepeiayuu -
traditio, B TO BpeMs Kak JJisi OTUYXKJEHUS MAaHIIUITUPYEMbIX Belleil TpeOOoBaIOCh
BBIMOJIHEHUE 0COOBIX (hopMabHOCTEH (00psaa MaHIMITAIIMK - Mancipatio).

10. [InogoHOCAIIME BEUIU U TUIOIBI.

[Tnomonocsimue Bemu (res fructiferae) crmocoOHBI MPOU3BOJIUTH TUIOBI
OpraHWYEeCKH WJIM B pPE3ylbTaTe YEJIOBEUECKOTO TPy/aa, HE HM3MEHSSI CBOETO
HazHauenus.[moapl (fructus) nmenmunmch Ha:l) rpakImaHCKUE (YusuibHbIE)TUIOHI,
KOTOpbIE BO3HUKAJIM BCIIEJCTBUE PA3UYHBIX HWMYIIECTBEHHBIX OINEpanuii u
SBJSUTACH B COBPEMEHHOM TIOHMMAaHUHU JOXOJaMHd OT HWCIIOJIh30BaHUS BEIIIH.
2) ectecTBeHHbIC TLTIOABI (fructus naturales), KOTOpble BO3HUKAIU IOJ JCHCTBHUEM
MPUPOIHBIX (DAKTOPOB M TPy JIHOJICH:

2. HOHHTI/IG, JJIEMCHTHI U BBl BIIaACHUS.

HNHcTuTyT YacTHOM COOCTBEHHOCTH CJIOXKHUIICS B PUMe Ha mo4YBe BIIaJICHUS.

Brnanenue mnpencraBnsio cobod  (akTHUeckoe o00siajaHue  BElIbIo,
cHa0KEHHOE IOPUANYECKOMN 3alIuTOoM. J{J1s1 cyecTBOBaHMS BIAJCHHUsI HEOOXOAUMO
OBLJIO HATTMYKE IBYX DJIEMEHTOB:

1) dakTrdeckoe oOaganne BEIbIO;
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2) BoyM 00JIa7aTh BEIIO CAMOCTOSTEILHO, HE TIpU3HABAs HaJ HEW BIACTH
APYTOTO JIUIIA, UJIA BOJIM OTHOCUTHCS K BEIIN KaK K CBOCH.

Braoenue PpUMCKHMH FOPUCTAaMHU  ONPEICISIIOCh, Kak  (aKTUIECKOe
o0JalaHue JIMIa Belblo, COSTUHECHHOE C HAMEPEHUEM OTHOCUTBHCS K BEIIU KaK K
CBOEH, a deporcanue — Kak pakTrudeckoe o0ajaHue BEIIbI0 0€3 TAKOr0 HaMEepPEHUSI.
Ha mpakTtuke 3T0 pa3nuyue MeXy BIaJICHUEM U JIep>KaHuEeM OTPEeISsIO pa3HbIi
00BEM MPABOBOM 3aIUTHI BIAACIbIIA U IePKaTE.

[IpakTrueckoe pa3nuyue MEeXIy BIAJCHUEM H JCP>KaHUEM COCTOSIIO B TOM,
YTO BJIAJICTBIIBI 3AMTUIIAINCH OT HE3aKOHHOTO MOCSATATEeNIbCTBA CaMU, a JIEPIKaTeln
— MOCPEACTBOM COOCTBEHHHKA.

Buowr enaoenus. B puMckoM TpaBe paziMYalOTCd HECKOJIBKO BHUIOB
BIIAJICHUS UCXOIS U3 3aKOHHOCTH BJIAJICHUS BEIIBIO:

1) 3akoHHOE BiIaJieHUe (pOsessio iusta) - BEIIbIO BIIaJICET €€ COOCTBEHHUK;

2) He3aKOHHOE BiaJicHHEe (posessio vitiosa) - Koraa TOT, KTO BJaeeT BEIIbio,
HE UMEET Ha ATO TIpaBa:

— nobpocoBecTHOe BiajacHUEe (posessio bona fidae) - Bmanmenerr Bemu He
3HAET, YTO BEIb MIPUHAJICKUT HE EMY;

— HesoOpocoBecTHOE BiajgeHue (posessio malae fidae) - Bmagener; 3Haer,
4TO BEIIb €My HE NPHHAJICKUT, HO BeJeT cedsl Tak, Kak OyATO Belb €My
MIPUHAJICKUT. 3) IPOU3BOJHOE BIIAJCHHE BOSHUKAIO U3 BPEMEHHOTO HaXOKICHUS
BEIIIM y TPETHETO JIUTIA.

Taxke pasznuyaiyd CJACAYIOMMe BHIBI BIAJCHHUS:IMBUILHOEC BIIAJICHHE,
MMOCPEICTBEHHOE BIIJICHUE, TIPETOPCKOE BIIAJICHNE.

3. CriocoOsI MprOOpeTeHNUs ¥ MPEKpaIICHUs BIaICHHUS.

[IpuoOpeTenne  BiajeHHWs  BCEra  yCTAaHABIMBAETCS  BIEPBBIE U
CaMOCTOSITENIbHO CaMUM JIMIIOM, JKEJAloNIUM BIAAEeTh MpeaMeTroM. TpeOoBaHue
CaMOCTOSITEIbHOCTH HE UCKIIIOYAJI0 COJACUCTBUS MPU ATOM TOJBIIACTHBIX U paloB,
HO IIPaBO BIAJEHUS BO3HUKAJIO JIMIIb Y JOMOBIIAIBIKH.

Cnocobvl npuobpemenus 61a0eHU.

1) 3aBnasicHue — MPHOOPETEHWE HUKOMY HE MPUHAIJICKAIINX JIBUKUMBIX
BeIlle M JUKHUX >KUBOTHBIX. 3aBIaJICHUE MPEACTABISIIO COO0M OKOHYATEIbHBIN
3axXBaT BEILU.

2) mepenava BiIaJICHUS, TPATUIIHS.

CrniocoOnbI niepenaun BIaICHUS:

— TIepedadya ToOBapa OCYIIECTBISIACH IyTEM IMepefadyd KIo4yed OT
MTOMEIEHHUSI, TJIe HaXOAUTCS TOBap;

— «repegava JJIMHHOM pykow». [Ipomasen npu oT4yKAEHUU HEIBUKUMOCTU
MOT MIPOCTO MOKAa3aTh MOKYIMATEIN0 NepeIaBaeMblii y4acTOK ¢ OalIHu, 3TOr0 ObLIO
JOCTATOYHO JIsl IEpeAavy BIaJCHUS;

— «mepegaya KOpPOTKOW pykKoi» (crama Bo3MoxkHa mpu HOctuHuMaHe) —
nepefada BIAJICHUS JIMIIh W3MEHEHHEM CYOBEKTHBHOTO MOMEHTa, T. €. BOJIU
CTOPOH B OTHOIIEHWHW Bemu. [Ipumensuics Torga, Koraa OObEKTHUBHBI MOMEHT
y’Ke uMeJIcs y mpuoOpeTarers.
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3) caMOBONBHBIN 3axBaT BiajeHHsS. [lOCTOpOHHEE JIMII0 HACHUIBCTBEHHO
3aBJIa/IeBaJ0 3E€MENbHBIM YYacTKOM B OTCYTCTBHE W 0€3 BeloMa BIaJesblia.
4) mpuoOpeTeHue BIaIeHUs Yepe3 APYTHX JIUIL.

Cnocobvl npekpaujenusi 61a0eHUs:

— HeJOOpOBOJIbHASL  TOTEpPs  BJIAQACHHUSA, KOTJA JOCTAaTOYHO  yTPaThl
(haKTUUECKOTO TrOCIOJICTBA HAJ| BEIBIO;

— 1oOpoBoJIbHAsT TOTeps BJIaaeHHs, Korga TtpeOyercs yrpara o0oOHMX
DIIEMEHTOB BJIJICHHS (BOJIEBOTO U MATEPHAIBLHOTO).

1) yrpata  (akTHyeckOoro TOCHOJACTBA HAJ  BEMIBIO  MpeJroiaraia
JUTUTENTLHYI0 OYHYIO IMOTEPIO TOCIIOICTBA HAJl BEIIHIO

2) cMepTh BIaIeTIbIIA

3) rubens BemM W TpEBpallleHHe €€ BO BHEOOOPOTHYIO BelM K
MPEKPAIICHUIO BIIAJICHUS

4) mpekpalieHe BIaJICHNUs, OCYIIECTBISIEMOTO Yepe3 MPEICTaBUTEIS.

4.3aHII/ITa BJIaACHHS. BI/II[I)I BJIAACIIBYCCKUX UHTCPAUKT.

Brmagenue B pUMCKOM  MpaBe  MOJB30BAJIOCH  CAMOCTOSTEIBHOU
BJIa/IENIYECKON 3aIIUTOM. J{1s mosydyeHus: 3aliuThl BIaJeHUs] He0OX0IuMO ObLIO
YCTaHOBUTH (PAKT BIaJACHUS U (PAKT €ro HapyllIeHUs, MPU 3TOM HE MPOBEPSIIAChH
MIPaBOMEPHOCTh BIaJeHUA (T.€. B TMPOIECCE O BIAJCHUM HE TpPeOOBAIOCH
JI0Ka3aTeNbCTBA IpaBa Ha JAHHYIO BEIlb U HE JOIMYCKAJIOCh CChUIKA Ha TaKoe
MpaBo).

Bnanenue 3amMinanoch CHENUATBHBIMU IPAaBOBBIMU CpPEJICTBAMHM, T. €.
unTepaukTamu (interdicta). aTEepauKT (3ampelienus) — npuka3 (pacropssKeHUs )
MpeTopa, HOCHUBIIMKM aJMUHHUCTPATUBHBIA XapakTep W BBIHOCHBIIMICS 0€3
cylneOHoro pasOuparenbcTBa. Bragenbyeckuit MHTEPAMKT — CPEICTBO 3alUThI
BJIJICHUS.

Brnanenpueckue  HMHTEpAUKTBl  JABAJMCh, BO-TIEPBBIX, JUIS  3ALLUTHI
BJIQ/I€JIb1IA, HE YTPATUBILIETO BlaJeHNUE (MHTEPAUKTHI «00 yAEep>KaHUU BIIAJICHUS);
BO-BTOPBIX, /ISl BO3BpAILEHUSI YTPAUCHHOI'O BJaJ€HUs (MHTEPAUKTHI «O BO3BpATE
BJIAJICHUS).

WuTepaukThl 3amuinaid cam (akT BiIaJeHus, BOOPOC O IIpaBe He
JOIyCKaJICd, T.€. JEATeNbHOCTh MpeTopa HE CTaBWUJa 3aJadeld pas3pelleHue
BOIIPOCOB O MPABOBOM OCHOBAaHWUMW BJIAJCHUS, a4 OIPAHMYMBAIIACH COXPAHEHHUEM
CYILECTBYIOLIETO (PAKTUYECKOTO COCTOSIHUS, €70 FOPUAMYECKON 3aIUTOM.

Buibl ”HTEpIMKTOB:

1. UHTEepAMKTHI HampaBlIEHHbBIE HAa YIEP>KaHUS BIIaJIEHUs, ObUIM ABYX BUJIOB:

a) JUJIsl 321U ThI BIIAJICHUS] HEBUKUMOCTBIO;

0) AJIs 3aIUTHI BJaIeHUs ABMKUMOM BEIIbIO.

WHTEepAMKT Ui 3alUThl BJIAJEHUS HEABMIKUMOCTBIO HANpPaBJIEH Ha TO,
9TOOBI HAa HEOOXOAMMOE BpeMsi 00ECTeUUTh pealbHOE 00JIajaHue HEIBIKUMOMN
BEILBIO ¥ TapaHTUPOBATH JIMLY MPEKPALICHHE TOCTOPOHHUX MOCATATENBCTB HA €T0
BJIa/IeHUE (HarmpuMep, 4TOObI TPEThH JIMLA HE BCEJISITUCH B €T0 JIOM).

25



[To MHTEPAMKTY «JJIs1 3aIIUTHI BJIAJCHHS JBMKAMOM BEIIbIO» 3alUIIAIOCH
BJaJICHWE JBIKMMBIMH BellaMd. HampaBineH Ha oOecrnieueHHe HHTEPECOB
OCHOBHOTO BJIJe/Iblla IO OTHOLICHUIO K JPYIMM CIOy4dailHbIM (IIOCKOJIBKY
JIBHOKMMBIC BEIIM B PEAJbHOCTH JIETKO MOIJIM BBIMTH M3 BIAJACHHS: Jal KOMY-TO
Jomaab Ha JIeHb, paba, 4ToObI MOJHECTH HOIIY, U T. I1.). B 3THX cllydasx cropsl
pa3pelagnch apu(METHYCCKU: KTO o0J1agan BEIIBIO 00JIBIITYIO
IPOJAODKATEIBPHOCT, BPEMEHH B TEUEHHE roJia, TOT M CUYMTAJICS OCHOBHBIM €€
o0JiaiaTesieM 1 Bellb 3aKPEIUIsiach 3a HAM.

2. aTepIMKTHI, HAallpaBJICHHBIC HAa BO3BpAT BJIAJICHUS, ObLTH MPEACTABIICHBI:

a) MHTEpIUKTOM UNndevi;

0) uaTepauKTOM deprecario.

WMuaTepaukt undevi maBayics Biaueiblly HEIBH)KAMOCTBIO, HACHIIBCTBEHHO
JUIIICHHOMY BIIaJcHHWs. B Tmpoliecce 1o 3TOMY HWHTEPIUKTY HE JOIyCKalach
CChIJIKA OTBETYHMKA HAa CBOC IIPaBO COOCTBCHHOCTH. EciM (akT HaCHIBCTBEHHOTO
JIUIIICHUS BJIAJICHUS ITOATBEPIKIAIICS, TO OTBETYHK JIOJDKCH OBLII BO3BPATUTH UCTITY
HEJBIKUMOCTh CO BCEMHU IUIOJJaMH W IPHUPAIICHUSIMH (C MOMEHTA JIUIICHHUS
BIIAQJICHUSA) U BO3MECTHTHh YOBITKH. Ilpm HOcTHHHMaHe 3TOT MHTEPAMKT JaBajics
BJIAJICNIBITY, TATHO JIUIIICHHOMY BJIQJICHHUS B €TI0 OTCYTCTBHE.

Wutepaukrdeprecario gaBajics iy, MNPEAOCTABUBIIEMY CBOIO BCIIb B
OccIulaTHOE II0JIb30BAaHHWE JI0 BOCTPEOOBaHMS (Tak Ha3bIBAEMOE IPEKAPHOEC
MOJIb30BaHKE), KOTJa JIMIO HE BO3Bpalllajlo BeIlb IO TPeOOBaHHWIO. ITOT
UHTEPJUKT HE SBIISIICS IMOCIICIOBATEIBLHO MMOCCECCOPHBIM, TaK KaK OTBETYMK MOT
CCBLIAThCSI Ha BO3MOXKHOCTH BO3BpaTa BEIU, KOTOpas HACTYIHJIa MOMHMO €ro
BOJIH.
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Tema Ne4. IIpaBo cOOCTBEHHOCTH B PUMCKOM MpaBe.

1. IToHsTHE W BUIBI, COJIEpKaHUE TIpaBa COOCTBEHHOCTH B PUMCKOM IIpaBe
2. [IpnobOperenre u yrpaTta IpaBa YaCTHOH COOCTBEHHOCTH
3. 3amura npaBa COOCTBEHHOCTH

OchosHule nowsimusi: Benib (reS), mpaBa 4acTHOW coOCTBeHHOCTH (dominium,
proprietas), rocmojacTBO 1O mpaBy keupuToB (dominiumactionegatoria),
nproOpeTeHne o CPOKY JaBHOCTH (USUCAPIO), Bellh B IPaBOMEPHOM O0JaaHIH
(resinbonis), koueccopnsIii nck (actioconfessoria)

1. ITonsiTHE U BUABL, COEPKAHUE MIPaBa COOCTBEHHOCTH B PUMCKOM IIPABE

B Pume mis 0o60o3HadeHHs MpaBa YaCTHOH COOCTBEHHOCTH TOJIB30BAJIHCh
tepmuHamMu dominium, proprietas. 3to 03Hayaa0 rocrmoiCTBO COOCTBEHHHMKA Hajl
Belbl0. PUMCKHUE FOPUCTHI HE OCTaBWJIM TOYHOTO OIpPEACNICHHUS IpaBa YacCTHOH
COOCTBEHHOCTH, HO TEPEUYHCIISIIN TOJTHOMOYHS coOCcTBeHHHKA. COOCTBEHHUKY
NPUHAIJICKUAT: TPaBO T0Jb30BaHUsA Bemipio (insutendi), mpaBo wu3BICUYCHHS
noxozoB u3 Bemtu (insfiruendi), npaBo pacnopsbkenus Beipto (insabutendi), mpaso
BiajneHus Bempio (inspossidendi), mpaBo mcTpeOOBaTH BEIllb U3 PYK JHOOOTO €
daktrueckoro odsamarens (insvindicandi).2nemMeHTHI ipaBa COOCTBEHHOCTH:

—dominium — mpaBo Ha 3aKOHHOE IPAaBOMEPHOE T'OCIIOJCTBO JIMIA Haj
TEJICCHBIM O0OBEKTOM,;

— proprietas — mpaBo, mNpUHAAIEKAIIEe COOCTBEHHHKY, IIpaBO Ha
MPUHAIJICKHOCTD BEIU JAHHOMY, a HE IPyroMy JIUILY.

[TpaBo COOCTBEHHOCTH paccMaTpuBajach PUMCKHMH IOPUCTAMH  Kak
HamOoJIee TMOJIHOE, HEOTPAHWYCHHOE M HCKIFOYUTEIBHOE TOCIIOACTBO JIMIA HAT
Bemblo. FOpHCThl XapakTepr3oBaii COOCTBEHHOCTh KakK IMpaBO JIIOOBIM 00pazom
WCIIOJIb30BAaTh BEIIb, BILUIOTH JI0 €€ YHHUTOKCHUSI.

Bunbl coOCTBEHHOCTH:

1) oT cyOBbekTa nmpaBa: MHIAUBUAyalIbHAs, TyOIMYHas1, 00MIasl.

2) oT 00beKTa Ipasa:

— obmiecTBeHHast (KOJUIGKTHBHAS) — PACIPOCTPAaHsIIaCh Ha BEIIH, KOTOPHIC
HE MOINM OBITh O CBOEM NpHUpoAE€ U OOUIECTBEHHOMY MNpPEIHA3HAUYECHUIO
peIMeTaMy WHINBHYaJIbHOTO 00JIaaH s,

— YacTHas, KOI/Ia BEIIM 0 CBOCH MPHPOJIE MPU3HABAIUCH BO3MOXHBIMU K
WHJUBUAYAJILHOMY 00JIaIaHUIO;

3) OT TNPOUCXOXKICHUS M CTECINEHH OOJaJlaHusi B PUMCKOM IIpaBe
burypupoBai  KBUPUTCKass COOCTBEHHOCTh, OOHHUTapHasi COOCTBEHHOCTb,
MIPOBHUHIIMAIbHAS COOCTBEHHOCTh M COOCTBEHHOCTD IIEPErPHHOB.

[To mepe pazBuTHst PUMCKOTO rocymapcTBa CriiaKUBAIUCh PA3JINIHS B BUIAX
coOcTBeHHOCTH. B Tmepwon JoMuHATa PUMCKHE IOPUCTBHI BBIPAOOTANU eduHoe
nousimue TpaBa COOCTBEHHOCTH BHE 3aBUCUMOCTH OT CyOBEKTOB 1 0OBEKTOB.

B coneprkanne mpaBa cOOCTBEHHOCTH BXOJINT:
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—mnpaBo Braaenus (ius possidendi) — ycinoBHOe WM MaTepHAIBLHOE
oOJiajjaHKe JIMIla BEIIbI0, HAYMHAs C BO3MOXHOCTH JIep)KaTh B pyKax 10 IpaBa
3asBUTH O MIPHHAJIC)KHOCTH BEIIM TeOE Nepe] IPYTUMH JIUIIAMH, B JTFOO0H MOMEHT
HOTPeOOBaTh TAPAHTUPOBAHHOCTH STOI0 MAaTEPHAILHOTO 00JIaJaHHS;

—mpaBo ucmoinb3oBanus  (ius  utendi) — ymorpeOneHue Bemu iAo
COOCTBEHHBIX MaTE€PHAIbHBIX M JYXOBHBIX HY)KI, HCIIOJb30BaHHE KaK CaMoi
BCIM, TaK M MPUHOCHMBIX €l ILIOAOB, JOXOJOB, YIOTPeOJeHHEe — Kak

HETOCPECTBEHHO JHYHOE, TAK M Yepe3 APYTHX JIUIL;
—mnpaBo pacnopspkermst  (ius abutendi) — BO3MOXXHOCTH PacOPSAUTHCS

BEIIPIO 0 CBOEMY YCMOTPEHHIO, BIUIOTh [0 IIOJIHOTO €€ YHHYTOKCHUS B

(HU3UIECKOM CMBICIIE MU B FOPUAMUYECKOM (TIEpeIaB Belllb TPETHEMY JIHILY).

2.Ilpnobperenue u yTpara npaBa 4aCTHONH COOCTBEHHOCTH.

B >k13HU MOCTOSITHHO MPOUCXOJIAT MPOIIECCHI MEPEX0/ia BEIIel U3 OAHUX PYK
B Jpyrue. OTH TMPOLECCH OMNPENEISII0T CHOCOObl TNPUOOpETeHHs IpaBa
cooctBeHHocTU. Criocobamu TMPUOOpPETEHUsI TpaBa COOCTBEHHOCTH CUHMTAIOTCS
(baKThl, C HACTYIJIEHUEM KOTOPBIX JIUIIO MPUOOPETAET MPaBO COOCTBEHHOCTH.

Bce wmHOroo0Opasue cmnocoboB npuOOpeTeHHs TpaBa COOCTBEHHOCTU
PUMCKHE FOPUCTHI CBEJIU K NMEPBOHAYAILHBIM U MIPOU3BOIHBIM IPUOOPETCHUSIM.

llepsonauanvubivu _cnocobamu npuobpemeHus npasa _coOCmeeHHoCmu
ABISTUCH TaKUE CIIOCOOBI, TTPH KOTOPHIX MPaBO COOCTBEHHOCTH yCTaHABIMBAJIOChH
HE3aBHUCUMO OT IPEIBIAYIIETO MpaBa Ha Ty WJIM WHYIO Bellb. K mepBoHAYaIbHBIM
crioco6am MpruoOpeTeHHs] OTHOCUIIU:

— OKKynayuro — 3axBaT O€CXO3HOW Bemld, T.e. NPUOOpETeHHE TpaBa
COOCTBEHHOCTH Ha BEIIH, KOTOPhIE HE MMETU COOCTBEHHHKA (IIMKUE >KHBOTHEIC,
pabbl U T.A.) Wik ObLIM OpOILEHBl COOCTBEHHUKOM. Belly, moTepsiHHbIC HENb3s
OBLIIO cMeIuBaTh ¢ OporeHHbIMU. Haxo/ika Takux Bellel He Jelajia HalleIIIero
coOcTBeHHHKOM. JIWIlo, Hamieniee MOTEPSHHYIO BEIlb W 3axBaTuBIlee €&,
MPUPABHUBATIOCH K BOpy. [loaToMy HamieAmmii yTepsHHYIO Bellb JIODKEH ObLI
MPUHSTH MEPHI K PO3BICKY COOCTBEHHHUKA.

Becxossitnas Bemip (resnullis) — 310 Takas Belib, KOTOpas HUKOMY He
MPUHAJICKUT UM COOCTBEHHUK KOTOpOM HemsBecTeH. [IpaBo coOCTBEHHOCTH Ha
HEEe MOXET BO3HHMKHYTh, €CIM OHa HE u3bATa u3 obopota. [Ipm sToM mpaBo
COOCTBEHHOCTH CO3/1aBaJIOCh 0O0HOCMOpoHHUM 3asnadenuem (OCCupatio) Ha
OCHOBaHMM TIpuHIMNA: "Bempb, TMpexae HUKOMY HE MpHUHAMJICKABIIAL,
MPEIOCTABIISACTCS M0 €CTECTBEHHOMY TPaBy B COOCTBEHHOCTH JIUILY, PaHbIIE BCEX
€€ 3aXBaTUBLIEMY .

[TpaBo pasznu4ano HECKOIBKO (PAKTHUECKHX OOCTOSTENBCTB, MPH KOTOPBIX
MIPUMEHSJICS YKa3aHHBIN TIPUHIIHIT:

a) [IpnoOperenue mpaBa Ha BHOBb 00pa30BaBIININCS OCTPOB

0) [IpuoOGpeTeHre TUKUX )KUBOTHBIX, HAXOASAIIUXCS B COCTOSIHUN CBOOOIBI

B) [IproOpeTeHue Betie, BHIOPOIIEHHBIX MOPEM

r) [IproGpeTeHre MPUMOHNHBI: «...Ta 3€MJIS, YTO BOJHA MPUOUBAET K TBOEMY
TOJTIO, JIEJIAETCS TI0 OOIIEHAPOTHOMY TIPaBy TBOCH».
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n) [IpuobpeTreHne BOGHHOH HOOBIUN.

e) IlpuoOperenue Bemie, OpolIeHHBIX CcOOCTBEeHHUKOM. IIpaBo
COOCTBEHHOCTH B TAKOM CJTy4ae BO3HUKAET, €CJIM OUYEBUIHO U3 OOCTOSITENILCTB JieTia
’KeJlaHhe COOCTBEHHUKA OTJIETaThCs OT BELU

— omvickanue knaoa.KinagoM TpU3HABAIMCH BEIIM, KOTOpbIE OBLIU
CIpsiTaHbl Tak JAaBHO, YTO YCTAaHOBUTh HX COOCTBEHHHMKA HE MPENICTaBISIOCH
BO3MOXHBIM. B peBHeimmii nepuos Kiaa Npu3HaBajcs COCTAaBHOM YacThiO BEIIH,
B KOTOpOM OH ObL1 cripsiTad. Eciu kian Obl1 HaliieH B 3eMiie, TO OH MPUHAANIEKAI
coOcTBeHHHMKY 3emenpHOro ydactka. Co |IB. omgHa momoBmHa Kiajga crana
MPUHA]JICKATh HAIIEIIEMY €ro JIUIy, BTOpas — COOCTBEHHHUKY 3eMJIH.

— coedunenue eewetl. Ecnum camocTosiTeNbHAs BEIIb NPUCOCTUHSETCS K
ApYTo# BEIM Tak, YTO MPEBpAIIAeTCS B €€ COCTAaBHYIO YacTh, OHA B CUIIY YTpaThl
CaMOCTOSITENIbHOTO CYIIECTBOBAaHUS IMOCTYyMaeT B COOCTBEHHOCTh TOTO, KOMY
MIPUHAJICKUT TJIaBHAS BEIlb, a COOCTBEHHUK OCHOBHOM BEIIM O053aH BBILJIATUTH
COOCTBEHHHKY MPHUCOCIUHEHHON BEIIM €€ JIBOWHYI0 CTOMMOCTH, (Hampumep,
MOCEBbI, HACAXKICHUSA, CTPOCHHUS TMOCTYNMald B COOCTBEHHOCTh TOTO, KOMY
npuHaAJIexkana 3emis). B ciydae HanmucaHus Ha 4y>KOM Marepuaine (CKpUITypa)
MpaBO COOCTBEHHOCTH Ha BEIlb MPUHAIICKUT COOCTBEHHUKY MaTepuaia, a B
CiIydae >KMBOIHCH Ha Yy>KOM MaTepuaie — XyJ0KHHKY;

OT cocTaBHOM YacTW BelIM CleAoBaJla OTJIMYATh BEIIM, COCTABJISBIIUE
NPUHAJISKHOCTh TJaBHOW Bemu. VX oOTIW4me cocTossio B CIEAYIONIEM.
[IpuHaIEKHOCTH BEIM MOIIa (DU3HYECKH CYIIECTBOBaTh CaMOCTOSATEIHHO
(HanmpuMep, CeTbCKOXO03IHCTBEHHBIN MHBEHTAPh KaK MIPUHAICKHOCTH 3€METLHOTO
yuactka). CocTaBHass 4YacTh HE HMeElla CaMOCTOSTENBHOTO (PU3UYECKOTO
CYIIECTBOBAHMSI, @ B CHJIy 9TOTO Ha HEro HE MOTJIO OBITh MpaBa COOCTBEHHOCTH,
OTJIEJIBHO OT IIPpaBa COOCTBEHHOCTH Ha BCIO BEIIb B IIEJIOM.

— cMewleHue U CCblnka 6ewjell — COECOUHEHHE Belled, Mpu KOTOPOM
MIPOUCXOAWIIO KaKk Obl B3aMMHOE MOIJIONIEHUE OJHOM Bemwm apyroil. Ha Bers,
MOJIYYCHHYIO B pe3yJIbTaTe CMEIICHUS yCTAHABIMBAIOCH MPAaBO COOCTBEHHOCTH Ha
BELIH JI0 CMEILLIEHUSI.

Cwmernrenue (confusio) — aTo causiHUE JKUAKMX WIIM PACTBOPUMBIX BEIIECTB
u00 CIIaBICHUE METAILJIOB.

Ccpinka (CONMIXti0) — 3T0 cMelIeHUue TBEPABbIX, KaK IMPABHIIO, CHIMTYyYUX
Belllel (3epHO, MECOK U Tp.).

— cneyuguxayuro — iepepadoTKa 0JHOM Belu B Apyryro. Crnenudukanus —
ATO Takas mepepaboTKa ABMKUMOM BEIH, B PE3YJIbTaTe KOTOPOH MOSBISETCS HOBas
BeIIlb, TO €CTh TaKasi, KOTOpasi CIIOCOOHA yIOBICTBOPUTH MHYIO OTPEOHOCTH, YeEM
BeIIlb, IOJIBEPTHYTAas TiepepaboTKe (HampuMep, 3epHO MePEMaTbIBACTCS B MYKY, U3
MAaCJIMH U3TOTOBIISIETCS MAcio, U3 MIEPCTH - CYKHO). SICHO, 4TO €Cli HO8dsl BEIllb
M3TOTOBJICHA COOCTBEHHHMKOM Marepuana (Wjad MO €ro MOPYYEHHUI0), TO y HEro
BO3HHMKAET TPABO COOCTBEHHOCTHM Ha HOBYIO Belllb. HeompenereHHOCTh MOMKET
BO3HHMKHYTH TOT/Ia, KOTJIa HOBAasl BEIlb M3TOTOBIIEHA W3 UY)KOTO Marepuaja u 6e3
MOPYYECHHS] COOCTBEHHUKA. 3aKOHOJATENhCTBO KOCTHHMAHA PENIMIo STOT BOIPOC
clenyonuM o0pa3oM: eciu mepepaboTaHHYI0 BEIlh MOXXHO OBLIO BO3BPATHUTH B
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NEepPBOHAYAIBHOE COCTOSIHME, OHA MPHHAJIekKada COOCTBEHHUKY MaTepHana: eciiu
K€ ATO CleNaTh HE BO3MOXXHO — OHAa MOCTyNaja B COOCTBEHHOCTb TOIO, KTO
npousBen cnenudukanuioo. B mocnenHem ciiydae, COOCTBEHHHMKY MaTepHalia
J0JIKHA OBITH BO3BpallleHA CTOMMOCTb MaTepuaa.

— npuobpemenue nnodos (npupaiienue). JlaHHbI croco0 MpUOOpETEeHHUs
¥UMeJ MECTO TOTJa, KOT/ia MpHHA JIeKaIlasi KoMy-JI100 Belllb YBETUUUBAIACh WIH
MPOM3BOJMIIA HOBYIO Bellb. Tak, €CIM pyyel HaMmbIBal OCTPOB, TO OH
npuHaAiexan COOCTBEHHMKaM 3€MJIM Ha  MPOTUBOMOJOXKHBIX  Oeperax.
CoOCTBEHHUK IUIOJOHOCAIEH BEIIM MMEN MPaBO Ha IUIOABI OT JaHHOW BEIIH
(Hampumep, TpUIION OT ckota. Ilmoapl, ¢ MOMEHTa OTHENEHUs OT
TUIOJOTPUHOCSIIEH Belu (separatio), T. €. ¢ TOTO MOMEHTa, ¢ KOTOPOIO TLIOMbI
CTaHOBSITCS OT/ICJIbHOM BEIlbIO, MPUHAJIEKAIHU TOJIBKO COOCTBEHHUKY MOCIIETHEH.
OpHako MOMYCKalUCh WCKIIOYEHHsS B TOJIb3Yy HOCHUTENIEH HEKOTOPBIX MpaB Ha
BeIllb, HANpUMEp B TOJIb3Yy MOXHU3HEHHBIX IUIOJ0MNONb30Barened. OT HHUX
TpebOBaJIOCh, OJTHAKO, YTOOBI TUIO/IBI OBLITN COOpaHbI (perceptio).

— npuobpemenue no oasnocmu éi1adeHus (mpuodperarenbckas TaBHOCTD) —
ATO TaKOM crmocod MpUOOpETeHUs] COOCTBEHHOCTH, MPU KOTOPOM JIMIIO, BiIajes B
TEYEHUE YCTAHOBJIEHHOTO 3aKOHOM CpOKa BEIIbI0, MPU HAIMYMU OMpPEIETECHHBIX
yClIOBUM  mpu3HaBajoch  cobctBeHHMKoM. B smoxy  XII  Tabnun
npuooOpeTaTeNbCckasi JaBHOCTh (usucapio) ObLIa yCTaHOBJEHA IS 3€MEIbHBIX
y4acTKOB — 2 TOfa, JIJIsl OCTAJIbHBIX BEIIeW — rojl. Y CIOBUS NMPUOOpETEHHUs MpaBa
COOCTBEHHOCTHU TIO JaBHOCTH MO FOCTHHHMAHY: JOOPOCOBECTHOE BIIAJCHUE BEIIBIO
Ha 3aKOHHOM OCHOBAHHWH, CPOK BIAJEHUS — 3 TOJa B OTHOIICHUU JIBUKHUMBIX
Bemier, 10 m 20 neT — B OTHONICHHWU HEIBMIKHMMBIX; CIOCOOHOCTH BEIIU K
MPUOOPETEHUIO 10 JABHOCTH, KOEH He 00J1aJjaiu U3bAThIE U3 000pOTa U KpaJICHbIE
BEIITH.

LIpou3ssoduvie cnocobwl npuobpemenus Npasa coOCMBEEHHOCHU.

[IpousBoaHBIMH  crOcOOaMM  TPHOOpETEHHs TpaBa  COOCTBEHHOCTH,
ABIISTIUCH TaKWe€ CIOCOOBI, MPH KOTOPBIX MPAaBO COOCTBEHHOCTH MpHUOOpeTaTelis
OCHOBBIBAJIACh Ha MIPaBe MPEAbIAYIIEro COOCTBEHHUKA.

B kiaccuueckoM mpaBe i IOTOBOPHOTO MPUOOpPETEeHHs COOCTBEHHOCTH
MPUMEHSIIUCH TpU crioco0a mancipatio, in iure cessio u traditio.

— MaHIMMnanua — ¢GopMa nepenayr HauboJee IEHHbIX MaHIUITUPOBAHHBIX
Bellled M mpaBa coOCTBeHHOCTH Ha HuX. CoBepiianach IyTeM MPOU3HECEHUS
onpeeeHHBIX (OPMYIT B IPUCYTCTBUU 5 CBUCTEIICH U BECOBIINKA,

— MHUMBILL  CYOeOHblll  npoyecc. ITOT CHOCOO TIEPEHECEHHsS TIpaBa
COOCTBEHHOCTH TMPEACTaBIsI COOOM MHHMBIA CyneOHBIA Mpoliecc: CyAeOHBbI
Mpolecc O COOCTBEHHOCTH OBUI MPHUCIOCOOJEH ISl LENH TNEpPeHEeCeHUs IpaBa
COOCTBEHHOCTH.

[IpuoOpeTtaTens M OTUYXAATeNb, HEMPEMEHHO JIMIA, JOMYCKaBIIHECS K
y4acTHIO B PUMCKOM TIpoIlecce, SBISUTHCH K Tperopy. [Ipuobperatens TpeGoBa
BCIllb, KOTOPYIO OH TMPUOOpEeTal, yTBEpKaas, YTO OHAa NPHUHAMICKHUT EMY.
OTuyxaaTenb WK MPU3HABAJI MPABO MCTIIA, WIHM MPOCTO Momdail. [IpeTop B cBOO
ouepelb KOHCTAaTHPOBAJI MPABO MCTIA W BBIAABAJ aKT, TOATBEPKIAOLINI BOJIO
CTOPOH;
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— mpaduyus — nepenada (traditio). Tpaduyus — mepegavya OAHUM JIUIIOM
ApyromMy (pakTHUECKOTro BIaJCHHUS BEIIBIO C IENbIO MpaBa COOCTBEHHOCTH Ha 3TY
BElIIb,

— npucyaxcoenue(anvionukanus  adiudicatio) kak cmoco0 mpuoOpeTeHus
COOCTBEHHOCTH MOTJIO UMETh MECTO IIPU PEIIEHUH CyJa O pa3zaeinie umymiectna. [1o
TaKOMY PEIICHUIO0 OJIUH U3 COCOOCTBEHHMKOB JIMIIAETCS CBOETO IpaBa Ha BEllb B
MOJIb3y  JIPYrOoro  COCOOCTBEHHHMKAa, TP  HTOM  TMEpPBBIA  MOJy4yaeT
MPONOPIUOHAIBHOE CTOMMOCTH YTPAYE€HHOT'O MPaBa BO3HATPAXKICHUE;

— pacnopsdceHue Ha  Caydan cmepmu, Kak Ccrmnocod MPOU3BOJHOTO
OpUOOPETeHUs] HMMENI0 MECTO IMpPHU COCTABJICHUM 3aBEUIaHUs Ha HMYIIECTBO
3aBemaresid. llomumo Bemed K HACIEOHUKY MEPEXOIUIM MU 00A3aTeNbCTBA
HacyenoAaTeNst U 0OpeMEHEHUsI BEIIEeH.

VYTpata npaBa cOOCTBEHHOCTH.

[IpaBo COOCTBEHHOCTHM MOIJIO OBITh YTPAu€HO JIMIIOM BCJIEICTBHE
Pa3UYHBIX MPUYKH: MPUPOTHBIX COOBITUMN, IO BOJIE COOCTBEHHHKA, IO PEIICHUIO
COOTBETCTBYIOIIIETO TOCY/IAPCTBEHHOTO OpraHa WK B CHITY I€UCTBUS TPETHUX JIMII.

[TpaBo coOCTBEHHOCTH MPEKPAILATIOCh BCIEICTBUE:

1) ucuesHoBeHus:  cyObekTa mpaBa  (cMepTH  (DM3MYECKOro  JIUIIa,
MPEKpaIIeHUs] CYUIECTBOBAHUSA KOPIOpALUHU, MNPEKPAIIEHUS CaMOCTOATEIbHOTO
CYILLIECTBOBAHMS TOCYJAPCTBA) — BJIEKJIO MpEKpalleHUue IpaBa COOCTBEHHOCTH Ha
KOHKPETHYIO BEIIlb;

2) ymayieHusi cTaryca COOCTBEHHHMKA — TPaXTAHCKOTO WIJIM COCIIOBHOTO,
MIPUYEM IPABO COOCTBEHHOCTH HE COXPAHSIIOCH, /1a’K€ €CJIM B HOBOM CTaTyCe JIMLIO
MMEJI0 TOTEHIMAIbHYI0 BO3MOXHOCTH CJIIENIAThCS COOCTBEHHHMKOM IO HOpMam
JPYTroro, HEPUMCKOTO MPaBa;

3) orpaHuUeHHS MpaBa COOCTBEHHOCTH IO COJICPIKAHMIO, MTPEBPAIICHUS €TO
B JIpyTO€ BEIIHOE MPABO BCJIEJICTBHE TEX WIM WHBIX IOPUIAMYECKUX TMOCIEICTBUN
(3asora, BOBHUKHOBEHHSI COBMECTHOW COOCTBEHHOCTH);

4) nepeavKIuU — T0OpOBOJLHOTO OTKAa3a JIMIIA OT IIpaBa COOCTBEHHOCTH Ha
Belllb (HAIpUMep, BHIOPOCUB BEIIlb);

5) rubenu BemmM — Kak (U3UYECKOHN, Tak W ropuamdeckoi. dusmveckas
rudesp mpearnosaraia nojJHoe YHUUTOKEHUE BEIH (BUHO BBIIIUTO, XJI€0 COXKIKEH)
WIM TpUBEICHUE €€ B TAaKOE COCTOSHHME, KOrja OHa YyTpauuBaja CBOHM
ompenensiomue KadecTBa (CTaTys pacchllajgach Ha KyCKH Mpamopa —
COOCTBEHHOCTh Ha CTaTyl0 DpeKpamagach, HO MO TpaBy cHerupuKaiuu
BO3HHMKAJIO HOBOE IMpaBO COOCTBEHHOCTH HAa MPAMOPHOE KpOILIEBO U T. II.).
KOpunnyeckas rubens npeonaraina u3bITHE BEIM U3 TPAXKIAHCKOTO 000poTa HO
PEIICHUIO MarucTpara uiM Cy/a;

6) BO3BpaIllCHUSI B €CTECTBEHHOE COCTOSHUE;

7) mobera TUKUX 3BEpeii;

8) coenuHeHMs Belleld — MPUCOCTUHEHUsT KaKOW-IM00 BEIM K APYroil Tak,
YTO MPUCOECAUHSAEMAs BEIllb CTAHOBWJIACH COCTABHOW YaCThIO 3TOU IPYroW BEIlH,
MIPUCOEIMHEHHAS BEIlb MOCTyMNala B COOCTBEHHOCTh TOTO, KOMY TNpHHAJIeKAA
apyras Bellb (HampuMep, TIOCEBbI, HACAXKICHUS, CTPOCHUS TOCTYNaId B
COOCTBEHHOCTh TOT0, KOMY MPUHAJJIeKAIA 3eMJIA);
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9) nepenaun rmpaBa COOCTBEHHOCTH Ha BEIIb ITyTEM TPATULIHH;

10) oTuykIeHHs BEIIU APYroMy JIMILY B TOPSJAKE YACTHOIPABOBBIX CIIEIOK
(Hampumep, MyTeM CACTKH KYTUTH-TIPOJIAXKH );

11) u3bATHSA BelmM y COOCTBEHHHKAa IIOMHMO €ro BOJHM (HampuMmep,
KOH(UCKAIMsS BeIH, (U3NYIECKasi MOTeps BEIIM, MOXHUIICHHE €€, YHUUYTOKEHHUE
BCJIC/ICTBHE TIPABOHAPYIICHHUA CO CTOPOHBI TPETHUX JIUIY).

3. 3ammTa nmpaBa COOCTBEHHOCTH.

3amuTa mpaBa COOCTBEHHOCTH Oblla HEOOXOAWMa TpPHU yTpaTe BIAICHUS
COOCTBEHHHMKOM W TPHU HAJUYUM HE3aKOHHBIX TPEMSTCTBHI B OCYIECTBICHUU
MpaBa MOJIb30BaHUS BEIIO.

CriocoOpbI 3alTuThI paBa COOCTBEHHOCTH:

1) BungmKanuoHHBIM HWCK (rei vindicatio) (OCHOBHOE CPEACTBO 3alllMThHI
mpaBa COOCTBEHHOCTH) — BEIIHBINA UCK, MPUMEHSBIIMICS [l BO3BPAIIIEHHUS BEIIIU B
3aKOHHOE 00Ja/laHne COOCTBEHHUKOM U3 UY>KOI'0 HE3aKOHHOTO BIIAJICHUS, CITYXKHII
KBUPUTCKOMY COOCTBEHHHUKY AJII UCTPEOOBAaHUS UM CBOEH YTpPau€HHOM BEIIM U3
Yy>KOTO BJIaJICHUS, BKIIIOUYasl BCE €€ IUIO/bI U MpUpamieHus. BUHAuKanmoHHbIe UCK
HE MOT TPEIBSABIATHCS JJIs 3allUThl MPOBUHIUMAIBHOM WM OOHUTApHOMN
(IpeTopckoil) COOCTBEHHOCTU. DTOT MCK CYIIECTBOBAJ KaK B JIETHCAKIIMOHHOM,
(GOopMyJIIpHOM, TaK M B HKCTPAOPIMHAPHOM IIpOLIECCE€ U MOAABAJICA C LENbIO
BO3BpAIICHUS BEIIM €€ 3aKOHHOMY COOCTBEHHHMKY WM TONYYEHHUS JIEHEKHON
KOMIICHCAIINH 32 BEIllb.

HctioM B BUHAMKAIIMOHHOM HCKE BBICTyHal COOCTBEHHHK BEIIH, a
OTBETYMKOM MOTJIO OBITH JIF000€ JUII0, Y KOTOPOTO BEIb HAXOMIACh BO BIAICHUH
B MOMEHT mogauu ucka. CyliecTBOBajoO JBE KaTErOPHH OTBETYMKOB: peabHBIN
BIa/ieNiel] (IeHCTBUTEIILHO MMEIONINI BEIlb BO BIAJACHHUM), a TaKXKE «MHUMBIID)
BHajenen] (yMBIIUICHHO MPOJIABIIMKA Bellh, YTOOBI B MOMEHT pa3bopa HcCKa He
BIIAJICTh €10).BUHAMKAIMOHHBIM WCK TPEABSBISUICS HE3aBUCUMO OT TOTO,
T00pOCOBECTHO MJIH HEJIOOPOCOBECTHO BIIAJICHHE.

BunnukanmoHHbIA UCK TPEANojaraeT J0Ka3bIBaHUE UCTIIOM CBOETO IpaBa
cooctBeHHOcTU. IlpM HegoOka3zaHHOCTM OTBETYUK MOr OOBMHUTH HCTIA B
HaMEPEHHOM OecuecTHH CO BCEMH IMPEeNyCMOTPEHHBIMHU MPABOM MOCJIEICTBUIMHU.
IIpu noka3zarensCcTBE NpaBa COOCTBEHHOCTHM Ha Bellb OHAa 0€3 CHeIUalIbHBIX
CyIneOHBIX paCHOpsHKCHHUH, HO B TOPAAKE HCHOJHEHHUS CyAeOHOTO pelIeHHS
nepexo/inia BO BIaICHNE TIPEKHETO COOCTBEHHUKA,;

2) myOnmuimanoB uck (actio in rem Publiciana) — Takke Ha3bIBacMBbIii
¢ukTUBHBIM HCKOM (actio fictia), Tak Kak MCXOAWI U3 (DUKIUHU, YTO HUCTEL CTal
COOCTBEHHMKOM II0 JABHOCTH, JaBaBIIEH €My TMPEUMYIIECTBO Jake Tepe
COOCTBEHHHMKOM. DOTOT HCK HWCIONB30BAICA I 3alIUThl  OOHUTAPHOTO
(mpeTopckoro) coOCTBEHHHKA M JIMIIA, KOTOPOE MPUOOPENIO COOCTBEHHOCTh OT
HEcOOCTBEHHUKA, He 3Has 00 3ToM. [locpencTBom ncka ¢ (PUKIMEH MOT 3allUTUTh
CBOM TIpaBa I0OPOCOBECTHBIN BIIaJIeNell Bellld, KOTOPBIM UMeJ BCE MpaBa Ha Belllb,
HO Biazen Bemplo MeHee 10 ser (T.e. MeHbIIE cpoka MpuoOpeTaTeTbHOU
naBHocTH). Dukius 3akimoyansach B TOM, YTO NPETOP NPEINUCHIBAT CYJbe
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MPEANOJIOXKNATh, YTO CPOK JAaBHOCTH YK€ HWCTEK W BIIAJENeN BEIIU CTal ee
coOCTBeHHUKOM. McK ¢ (uKIuMeld NPUMEHSUICS TOJBKO K BEIIaM, TOJHBIM K
JAaBHOCTHOMY BIIQJICHHUIO (HE MOT MPUMEHATHCSA K TIOXHUINCHHOW BEIIW WU BEIIIH,
O0TOOpaHHON HACHUJIBHO).

OH He MOr NMPUMEHSTHCA MPOTUB COOCTBEHHUKA, a MPOTHUB BIAJEIbIA —
JIMIIb TIPU HAJIMYUW CTapIINHCTBA,

3) HeraTopHbIi UCK (actio Negatoria) — UCK, OTPUIAIOIINN MTPABO OTBETYHUKA
HAa HE3aKOHHOE TIOCATaTeNIbCTBO Ha OCYIIECTBICHHWE TpaBa COOCTBEHHUKA.
[Ipumensics 1uisi 3alUTBIl  COOCTBEHHUKOM CBOETO TIpaBa MCIOJIb30BaTh |
pacmopsDKaTbCcsl  BEIIBI0O  HCKIIOYUTENBHO TI0 CBOEMY  YCMOTpEHHIO  (C
COOMIO/ICHNEeM 3aKOHHBIX OTpaHUYCHHI). MOT TPeabSBISITHCS MPOTHB JTHOOOTO
HapymuTens: mpasa. Mcrerr 000CHOBBIBaN CBOE MPaBO COOCTBEHHOCTH Ha BEIllb,
OTpHIIas MpaBa APYTUX JIUIl HA Hee, IPETCHIYs Ha BCE MPEIOCTABICHHBIC TIPABOM
U TpaauiMed MpaBOMOYHUS B OTHOIICHHHM STOW BEIIM M OTPHIAs aHAIOTHYHBIC
npaBa Apyrux. OO0sS3aHHOCTh JOKA3bIBAHMS MPABOTHI CBOMX JCHCTBUM JIGKUT Ha
orBeTunKe. HeraTopHbie UCKU NMPEABABISUINCH B CBA3U C IPETEH3USIMHU 10 TTOBOY
UCIIOJIb30BAaHUsI UYKMX Bellel Ha cepBUTYyTHOM TipaBe. OTBETCTBEHHOCTH
3aKiIoYyanach B 00s3aTEIbCTBE  NPEKPATUTh  HE3aKOHHBIE  JEHCTBUA,
MPENSTCTBYIONIUE OCYIIECTBICHUIO COOCTBEHHMKOM CBOUX IPaB.

CoOCTBEHHOCTH MOTJIa TAKXKE 3aIUIIATHCA TUYHBIMA UCKAaMU COOCTBEHHUKA
K HapyIIUTEIIO €ro MpaB.
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TEMA NeS. Beminbie npaBa Ha 4y KyI0 Belllb: CEPBUTYTHOE U 32710r0BO€
npaso

1. TlomsiTMe W BUABI CEPBUTYTOB, OCHOBAHWS WX BO3HUKHOBEHHUS W
IpeKpaICHHS.

2. OmbuTeB3uC U cynephUui.

3. ®opmMupoBaHUE PUMCKOTO 3aJIOTOBOTO TpaBa.

Ocnoeuvie nouwsimus: TpaBa Ha dyxkume Bemu (iurainrealiena), cepBuTyT
(servitus), xondeccopubii wuck (actioconfessoria), y3ydbpykr (usufructus),
nosib3oBaHue (USUS), cymepdummii (Superficies), smdureBcuc (emphyteusis).,
buayIys, TUrHyC, UITOTEKA.

1. [lonsatTe W BUIBI CEPBUTYTOB; OCHOBAHUS WX BO3HUKHOBEHUS U
MIPEKPAILCHHUS.

K BemHbIM mnpaBaMm, Kpome MpaBa COOCTBEHHOCTH W TIpaBa BIIJICHUS
OTHOCWIKChH TIpaBa Ha 4yKHe Belu. VIMylIeCTBEHHBbIE MpaBa HA UyXKUE BEIIH —
BELIHbIC [TpaBa HE COOCTBEHHUKA, a JAPYTUX JIMIl, KOTOPbIE HE MOIJIM UMETh (Kak
COOCTBEHHHK) BCEX MPABOMOUYMUH MO OTHOLIEHUIO K BEIIH, C KOTOPO COOCTBEHHUK
COIJJaCHO PUMCKOMY IIpaBy MOT J€JIaTh BCE, YTO €My YTOJHO, 32 HUCKIIOUEHHEM
JUIIb TOTO, YTO €My ObUIO MPsIMO 3amnpeleHo 3akoHoM. [loaTomy npaBa Ha yyxkue
BEILM HA3bIBAJIMCH €€ U OTPAHMYECHHBIMU BELIIHBIMH PAaBaAMH.

[losiBneHue cepBUTYTOB ObUIO CBSI3aHO C  TOSIBIICGHUEM YacTHOU
co0ctBeHHOCTU. CylIECTBOBAIM, HANpHUMEp, 3€MENIbHbIE yYaCTKH, HE HMEBLIUE
J0CcTyna K Boje. bplin U Takue, KOTOpbIe HE UMENU HEMOCPEICTBEHHOIO BBIXO/AA K
Jyram JJid Bblnaca ckoTa. Bo3HHMKIIa MOTpeOHOCTh 3aKpENUTh 32 COOCTBEHHUKAMU
TaKUX 3€MEJIbHBIX YYaCTKOB IIPaBO MMOJIb30BaHUA 3emiiel coceneil. CoOCTBEHHUK,
HE MMEBIIMHA BbBIXOJAa K BOJAE, MOI BOCIOJb30BaThCS BOJOW COOCTBEHHUKA C
COCEJIHETO Yy4acTKa; BTOPOW K€ MOI MPOTHATh CKOT K JIyTy, MCHOJb3Ysl JOpOTY,
MPOXOJAIIYIO Yepe3 y4acToK cocefeil. Tak BO3HMKIIA NOTPEOHOCTH MOJIb30BATHCS
qy>KOM 3eMJIEH, UIIM CEPBUTYTA.

CepBHUTYTBI - 3TO BEIIHBIE NpPaBa, MPEAOCTABISIIOLIME YIPABOMOYEHHOMY
CYOBEKTYy BO3MOXHOCTb II0JIb30BAThCS YYXKOW BELIbI0 JUOO HE J03BOJSAThH
COOCTBEHHHKY IOJIb30BaThCSl CBOEH BEIIbIO B KAKOM-TO OTHOLIEHHUHU.

CepBUTYTBI MOTYT YCTAaHABIMBATHCS B MOJIb3Y OMPEIEICHHOTO JIMLAa U TOra
OHM  HAa3pIBAIOTCA  Juunbimu  (MIEPCOHANBHBIMA —  Servitutespersonarum)
cepBuTyTamMu. OHM TakkKe€ MOTYT YCTaHaBIMBATbCS B IOJb3Y OIPEACICHHOIO
MMEHUs (BEIIM), TAK YTO JIFOOOW COOCTBEHHUK 3TOTO UMEHUS MPUOOPETAET BMECTE
C HUM M CEPBUTYT; TAKHE CEPBUTYThI HA3BIBAIOTCS 8eUJHbIMU VI NPEOUATbHBIMU.

Cnenyer oOT/iIM4YaTh CEPBUTYTHOE TMPaBO OT  00s3aTEIbCTBEHHOTO.
O0s13aTeNIbCTBEHHOE IPABO HOCHJIO JIMUHBIM XapakTep, €ro MpeaMETOM SIBIISIIUCH
JIEUCTBUSA OMpEeNeIeHHBIX Jnil. Hampumep, COOCTBEHHHMK, HE WMEIOIIUNA Ha
36MEJIBHOM y4YacTKE BOJHOTO MCTOYHHMKA, 3aKJIIOYal JOrOBOp O IIpaBe
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MOJIb30BAHUSL BOJIOM C COOCTBEHHHKOM JPYTroro 3eMelbHOTO ydacTtka. OmgHako
CTOWJIO COOCTBEHHMKY Yy4YacTKa C HMCTOYHHUKOM BOJBI MPOJATh CBOK 3EMIIIO,
BTOpPON COOCTBEHHUK YK€ HE HMeEJ BO3MOXHOCTH TMOJb30BAThCS BOJOM, Kak
npexie. OH JoJKeH ObLT CHOBA 3aKIIOYUTH JIOTOBOP O MpaBe MOJIb30BAHUS BOJIOH,
HO YK€ C HOBBIM COOCTBEHHUKOM 3€MEJIbHOT'O Y4aCTKa.

B cepButyTHOM mpaBe MpeaMETOM SIBISUIUCH HE JEHUCTBUS ONMpPENeNICHHBIX
mun, a cama Belb. CepBUTYT — 3TO oOpemeHeHue Bemd. [loaTomy cyOBekT
CEPBUTYTHOTO TIPaBa COXPAaHsJI CBOM TpaBa MOJIH30BAaHUS BEIIHI0 B TOM WM HHOM
OTHOIIEHUYW HE3aBUCHMO OT CMEHBI COOCTBEHHHMKA 3TOH Bemw. B Hammem mpumepe
CMEHa COOCTBEHHHMKA 3€MEJIbHOINO y4acTKa He Mpekpamana JAeHCTBUsA
CEpBUTYTHOTO IpaBa.

/s n106wix cepeumymos ceotcmeeH bl Cledyioujue XapaKmepucmuku.

a) colep)KaHUEe CEPBUTYTA HE MOXKET ObITh TAKOBO, YTO COOCTBEHHHK BEIIU
00s13pIBa€TCSl UTO-MMOO clenaTh B TOJB3Yy oOOnazaresiss CEpBUTYTA; CEPBUTYT
COCTOUT B TOM, YTO COOCTBEHHUK OOS3BIBACTCS TEPIETh OIpPENEICHHBIC AKThI
MOJIb30BAHUSI €T0 BEIIbI0 WM BO3JEPKUBATHCA CaM OT OIPENETICHHBIX aKTOB
MOJIb30BAHUS CBOEH BEIIBIO;

0) HUKTO HE MOXET HMMETh CEPBUTYTHOIO TMpaBa HAa COOCTBEHHYIO BEIlb:
CcOOCMBEHHOCMb NO2NIOULAeM CePEUMYM,;

B) CEPBUTYT HE MOXKET OBITh 0OBEKTOM HOBOTO CEPBUTYTA;

)  CEepBUTYT  JODKEH  MPEJOCTaBIATh  KaKylo-TMOO  BBITOIY
YIPABOMOYEHHOMY JIMIY, CJIEIOBaTelIbHO, HE JIONMYCKAETCA YCTAaHOBIICHHUE
CEPBUTYTA M0 KAKMM-TO WHBIM MOTHBaM (pajJu Karmpusa, HalpuMmep).

BHauaie BpHUMCKOM TIpaBe TOSBHIMCH BEIIHbIC (CEIBCKHE) CEPBUTYTHI, a
3aT€M — JIMYHBIC CEPBUTYTHI.

BemHble  MaMOpenuanbHBICCEPBUTYTHI,  (CENbCKHE, 3€MEIbHBIC WM
peanbHbie). BeriHbie CcepBUTYTHI (servitus rerum wiam servitus praediorum)
OTHOCHJIMCH K 3€MJI€ U MIOATOMY Ha3bIBAIUCH 3€MEJIbHBIMU. B oTIMYue OT JTMYHBIX
CEPBUTYTOB YCTaHABIUBAJIUCh HE B MOJb3y OMPECICHHOTO JIMIA, a B MOJb3Y
OIPEJICIICHHOM BEIIH.

BeriHbie cepBUTYTHI yCTaHABIMBAIUCH C 1IEJBI0 BOCIIOJIHUTD HEJOCTAIOIINE
JTAHHOMY Y4YacTKy Oiiara, cBoicTBa miu yaoOctBa.  [IpemuanbHBIA CEpBUTYT
MpUHAJIekKAT JUIy, KaK COOCTBEHHUKY 3€MEJIbHOTO YYacTKa. Y4YacTOK B
WHTEpecax I0b30BaHUs, KOTOPBHIM YyCTAaHABIMBAJICS CEPBUTYT, Ha3bIBAJICS
TOCMOACTBYIOUIMM y4acTKOM. TOT y4dacToK, MOJIb30BAaHUE, KOTOPBIM COCTABIISIIO
COJIep)KaHUE CEpPBUTYTA, HA3BIBAJICS CIyXalllUM YJacTKOM.BeliHble CepBHUTYTHI
OBLIM TOCTOSIHHBIMH U CYIIIECTBOBAJIA HE3aBUCHMO OT CMEHBI TTOJIb30BATEICH:

Bubl BENTHBIX CEPBUTYTOB:

a) CeNbCKHUE 3€MEJIbHbIE CEPBUTYTHI:

00podIcHble cepeumymsl COCTOSIA B IIpaBe MPOXOIUTH (MPOE3KaTh) depes3
y4acToK. K HUM OTHOCHIIHCE:

— TIPaBO MPOXOAUTH MEIIKOM Uepe3 CIyKeOHBIN ydacTok (iter);

— TIPaBO MPOE3kKaTh HA KOHE Yepe3 CIyKeOHbIN y4acTok (actus);

— TIPaBO MPOE3kKATh Ha TeJIeTe C MOKIaxel (via);

35



800HbIE Cepaumymul COCTOSIIN B MIPAaBE MOJIb30BATHCA BOJOHM C y4acTKa WU
IPOBOJUTH BOJY Yepe3 ATOT YIaCTOK ¢ IeNbio opoiieHus (aquaeductus):

— MpaBo YepIaHMs BOJBI HA Uy)KOM ydacTke (aquae haustus);

— IpaBO BBITOHA CKOTAa HA BOJOMON HAa YYXOW y4YacCTOK WJIM 4epe3 HEero
(pecoris ad aguam appulsus);

IpoYre TpaBa CTadM MOJydaTh MPU3HAHUE TOCTENEHHO, Ha (OHE NBYX
IPEIBITYINX KaTeTOPHHA:

— MpaBo J00BIBATh MECOK C YYXKOro ydyacTka (servitus harenaefodindae);

— MPaBO BapUTh U3BECTh HA UyKOM ydacTke (servitus calcus coquendae);

— IpaBo 100BIBAaTh TTIMHY HA Yy>KOM y4yacTKe (servitus cretae eximendae);

— IpaBO XpaHUTh IUIOJBI HA Yy>KOM ydacTke (servitus ut fructus in vicini
villa cogantur coactique habeatur);

— MPaBO MACTU CKOT HA YY»KOM ydacTke (servitus pescendi);

— IIPaBO BBIBO3UTH KaMEHb M PYJy C UYXKOTO ydacTka (coquendae servitus ut
in tuum lapides provolvantur ibiqueposite habeantur ineque exportentur);

— mpaBo coOMpaTh JO3y C Yy)KOro ydactka m 1p. (Servitus pedamenta ad
vineam ex vicini praedio sumere);

0) ropoJiIckue 3eMelbHBIE CEpPBUTYTHI (servitutes praediorum urbanorum)
yCTaHABIUBAIKNCHh B IIOJIB3y 3aCTPOCHHBIX YYacTKOB, T.C. JUIS HWCIOJIb30BaHUS
«CIY)KEOHOTO»  TOPOJCKOrO0  ydacTKa B TONB3Y H  JUIA  yIydIICHUS
«TOCTIOJICTBYIOIIETO» UMYIIICCTBA.

["opoackue cepBUTYTHI OAPA3ACITSIINCH HA CIEAYIOIINE KaTeTOPUH:

npaso Ha cmensl (ONOPHI) (lura parietum) 3aKIOYaIoch B TOM, YTO
COOCTBEHHHUK T'OCTIOICTBYIOIIETO y4acTKa HAJEJSUICS MPAaBOM BO3BECTH CTPOCHUE
HAa CBOEM y4YacTKe, OTMHUPAsCh Ha CTEHY COCEICKOT0 JoMa:

—paBO oONUparh OaJKy Ha CTEHY 4YYXKOro 3jaHus (servitutes tigni
immitendi);

— IIPaBO OMHPATh COOCTBEHHYIO CTEHY Ha CTEHY UY)KOTro 3/1aHus (servitutis
oneris ferendi);

npaso Ha npocmpancmeo c(hopMUPOBAIIOCH U3 MpaBa Ha CTEHBI (4acTO HE
BBIJICIISICTCS B OTACIIBHYIO KATETOPHIO):

— IpaBO JeNaTh BBICTYI, HABUCAIONIMA HAJ YyXXUM Y4YacTKOM (servitutis
proiciendi);

— IIPaBO BO3BOAMTH KPBINITY, BTOPTasiCh B BO3AYIITHOE MPOCTPAHCTBO cocea
(servitus protegendi);

npaso Ha cmoku (iura stillicidorium) coctosiio B mpaBe COOCTBEHHUKA
TOCIIOJICTBYIOIIETO ydYacTKa O0ECeunBaTh CTOK BOJBI C COOCTBEHHOTO y4YacTKa
yepe3 CIIyKEOHbIN y4acTOK:

— IIpaBo MPOBEACHUS HEYUCTOT (servitus cloacae immit tendae);

— IIpaBO OTBOA JOXKIeBOU BoJIbI (servitus stillicidii);

— TIPaBO CITyCKa JUIIHEHN BobI (servitus fluminis);

npaéo ua okua (BuA) (iura luminutn) orpaHuynMBanoO CcOOCTBEHHHKA
CIIy’)keOHOTO y4YacTKa B CTPOWMTEILCTBE 3[IaHUH, KOTOPHIC IOPTAT BHI WM
YXYIIAI0T OCBEMIEHHOCTh JJOMa Ha TOCTIOJICTBYIOIIEM yUaCTKe:

36



—TpaBO HA TO, YTOOBI COCENHEE 3AaHUE OBLIO OMPENETECHHON BBICOTHI
(servitus altius mom tollendi);

— IPaBO Ha TO, YTOOBI HA YYaCTKE HANpPOTUB HE OBLIO MPOU3BEACHO TAKUX
paboT, B pe3yJbTaTe KOTOPBHIX OyJeT 3aclioHEeH cBeT (servitus ne luminibus
gfficiatur);

— IIPaBO Ha TO, YTOOBI HA YYaCTKE HANPOTUB HE OBLIO MPOU3BEACHO TAKUX
paboT, B pe3yibTare KOTOPBIX OYICT 3aKphIT 0030p M3 3maHus (servitus ne
prospectui gfficiatur).

JIn4HBIC CEPBHUTYTHI — MPABO IMOJIH30BAHUS BEIIHIO ONMPEACICHHBIM JIUIIOM,
KOTOpPO€ yCTaHABIMBAJIOCh B OTHOIIEHWH KOHKPETHOTO JIMIA U MPEKpaIanach C
€ro CMepThi0o B oTimune OT mpeauanbHOTO JUYHBIA CEPBUTYT MPUHAIICIKAT
OTIpeICIEHHOMY JTUIly TepCcOHANbHO. Ecim 3eMenbHbIe CEpPBUTYTHI CIYKUIH IS
MOJIb3bl 3€MEIBHOIO yYacTKa, TO JIMYHBIC — JIJIsl OMPEEICHHOTO JINIa.3eMeIbHbIC
CEPBUTYTHI, KaK MPaBO HOCHWJIM TOCTOSIHHBIC, a JINYHbIE — BPEMEHHBINA XapakTep.
ConeprxaHue 3eMeNbHBIX CEPBUTYTOB CBOJIUIIOCH K OTPAHUYECHHOMY MOJIb30BAHUIO
Yy>KOH BElIbI0, TUYHBIN K€ CEPBUTYT MPEIOCTABIISUI JIUIY IIUPOKUE BO3MOKHOCTH
JUTSI TIOJIb30BAaHUS UY>KOU BEIIBIO.

K nuyHBIM cepBUTYTaM OTHOCWIM Y3Y(DPYKT, y3yC, MPaBO KUTh B UYKOM
JI0Me, MPaBO MOJIb30BaThCs paboyueit cuitoil paba WK )KUBOTHOTO.

V3ygpykm — 9T0 mnpuHaIexaiiee ONPEJACICHHOMY JIMIY MPaBo
MOJb30BAaHUSl UY)KOM  HEMOTPeONsieMOl  BEIIbI0, COCIWHEHHOE C MPABOM
W3BJICUCHHUSI M3 HEe TUIOAOB MPH YCJIOBUW COXPAHEHHUS B LIEJIOCTH CaMOU BEIlH.
[IpeameTom y3ydpykTa MOT OBITH Caj, 3€MEIbHBIM yYacTOK M JPYTHE BEIIH.
VY3ybpyKT ycTaHaBIMBAJICA MOXU3HEHHO (MU Ha cpok). OH He mepexoaus Ha
HACJIETHUKOB y3yQpyKTapusi, HE MOT OTUyXKAaThcs. Paspemnranoch JuIb caaBaTh
npenMer y3ydppykta BHaeM, OJHAKO B CiIy4ae CMepTH Y3ydpykrapus
MPEKpaIaioch ¥ MPaBO HAHUMATEJIS.

VY3ydpykT Henp3st ObUIO OTUYXXIaTh M TepefaBaTh Mo HacienactBy. Co
CMEPTHIO y3yDPYKTyapus OH MPEKpaIajcs, U Bellb Mepexoiuiia COOCTBEHHHKY.

CoOCTBEHHUK BEIIM MOT MpojaTh HpeaMeT y3ydhpykTa, 3aJ0KUTh BEIllb,
0OpeMEHUTH €€ APYTHUM CEPBUTYTOM, HO MPU ITOM HE JOJKHBI OBLIU YIIEMIIATHCS
npaBa y3ydpykryapus.B ornuume oT Ipyrux cepBUTYTOB y3yDPYKT ObUT ACIUM U
MOT MPUHAJIEKATH B TOJISIX HECKOJIBKHUM JIUIIAM.

V3yc (pa3HOBUIHOCTH Y3yppykTa) — (usus) TpeACTaBlsl co0oil mpaBo
MOJIb30BaHUs UYy>KOH BelIbio, HO 0e3 mpaBa Ha IJI0AsI Bemu. Kak mpaBuiio, y3yc
MPEIOCTABISIICS JUIy MOXU3HEeHHO. [loip30oBaThCs MpeaMeToM y3yca MOIUIH
OJIM3KKE POJCTBEHHUKH y3yapus (Hampumep, IpOoKUBaTh ¢ HUM B Aome). OaHako
OH HE MOT TiepeaaTh CBOE MPABO MOCTOPOHHUM JIUI[AM, PABHO KaK U JETUTH €0 C
KeM-mubo. Y3yc Obul  HemenuM./lpaso  npooicusanusi 8 - uysicom  oome
MIPEIOCTABIISIIOCh TOKU3HEHHO KOHKPETHOMY JIUIly. DTO JIUIIO MOTJIO CHaBaTh
BHAEM TPEIOCTaBICHHOE eMy TomerieHue. [IpaBo mpokMBaHHs B UyKOM JOME
uu B ero yactu (habitatio) mpegocTaBiIsIOCh MO 3aBEIIAHUIO.

Toorcuznennoe npago Ha NoOIbL308AHUE UYHCUMU PAOAMU UTU HCUBOMHBIMU
(operae servorum vel animalium)— 5To JWYHBIA CEPBHUTYT, KOTOPBIA OBLI
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MPEAMETOM CIIOPa PUMCKHUX FOPUCTOB. DTO MPABO MOIYUHSIOCH TEM K€ MPaBUJIaM,
YTO U MPaBO MPOKMBAHUS B UY>KOM JoMme. Paspemanoch mosib30BaThCA TPYIIOM
paba (>KMBOTHOTO) JUIsi ce0si WJIM CllaBaTh €ro B apeHay 3a 1iaTy. Bo3MoXHOCTb
0€3B0O3ME3THOM Mepeaun 3TOro MpaBa SBISETCSA CIIOPHOM.

Bo3HUKHOBEHHE U TPEKpaIIeHUE CEPBUTYTOB.

CepBUTYTHI YCTaHABIUBAIHUCH:

1) B cuuty 3aKOHa;

2) cOOCTBEHHUKOM OOpPEMEHEHHOM, CITy)Kallel BEIM ITyTeM COCTaBJICHUS
COTJIAILICHUS WJIM 3aBEIAHUS;

3) B cruty CyeOHOTO pEIIeHUs B MPOLIECCE O pas3zelic MMYIIECTBa;

4) 1o 1aBHOCTH (110 THITY BJIAJCIIBYSCKOM 3aIIUTHI).

TakuM 00pa3oM, CEPBUTYTHI MOTJIM BO3HUKHYTH MYTEM HOPHINYCCKUX
CIENOK, MO JTaBHOCTU, B CUJIy MPEANUCAHUS 3aKOHA, MOCPEIACTBOM CYAEOHOTO
pEIICHUS.

¥YTpaTa cepBUTYTOB MMEIa MECTO:

1) rubenpb, mOpuYa, M3MEHEHHE KauyecTBa BEIIM, SBISBIICHCS MPEIMETOM
CEPBUTYTA;

2) cMepTh CcyObeKkTa cepBUTyTa, wucTedeHue 100 JeT, ecau CepBHUTYT
YCTAHOBJICH B MOJIb3Y IOPUANYECKOTO JINIIA;

3) OTKa3 OT CEPBUTYTA,;

4) HEenoJIL30BaHUE CEPBUTYTOM B TEUCHHUE 2 JICT;,

5) xoH(}Y3HO, T. €. COCTUHECHNE B PyKaX OJHOTO JIMIA TPaB Ha CIyXKaIluhd H
TOCIIOJICTBYIOIIHI 3eMeNIbHbBIC YYaCTKH,

6) oT4yXKJIeHHE BEIU CO CTOPOHBI (PUKCA WM UMIepaTopa 0e3 yIHOMUHAHUS
O CEepBUTYTE;

7) pacTopKeHHe, aHHYJIUPOBAHUE

3ammra cepBUTYTOB. IlepBOoHauYaIbHO HOCHTENIM CEPBUTYTHOTO IpaBa
3alUIIANIUCh C MOMOUIbI0 TaK HA3bIBAEMOIO GUHOUKAYUOHHO2O CEPEUMYMHO20
ucka. OH IPUMEHSJICS KaK JJIs1 BO3BPAILEHUS YTPAuYE€HHOTO CEPBUTYTA, TaK U JUIS
YCTpaHEHHS MPEMSATCTBUN, MEIIABIINX BJIA/ICIIbIy CEPBUTYTA MOJI30BATHCSI CBOUM
MPaBoOM.

Hcrenr nomkeH ObUT JOKa3aTh HAJIMYHOCTH CEPBUTYTHOTO TIpaBa M
HapylieHue ero oTBeTYnKoM. CepBUTYTHI, YCTAHOBIIEHHBIE MPETOPCKUM IPABOM,
3alMINAINCh MCKOM 1o aHayoruu (actio confessoria utile). On Obu1 MomOOEH
myOJIUIIMAaHOBOMY HCKY, MPEAOCTaBIsieMOMY OOHUTaApHOMY 00J1a/1aTeI0 BEIIIH.

B 3akonomarenscTBe HOcTMHMaHa, KOrJa WCYE3NI0 pa3Uiue MEXKIY
CEPBUTYTAMH, YCTAaHABIMBAEMBIMHU ITUBUIBLHBIM U MTPETOPCKUM MPABOM, TTOSIBHIICS
WCK TOJ] Ha3BaHUEM KoH@eccopHuiti (actio confessoria). DTOT MCK HE TOJBKO
BOCCTAHABIIMBAJl HApYIICHHBIE TIpaBa TOJB30BaTeNsl CEPBUTYTOM, HO U
oOecrieunBail BO3MEIICHUE €My YOBITKOB, a TaKXe MPEMSTCTBOBAJ HAPYIICHHUIO
MpaB UCTIA B Oy IyIIEeM.

HekoTopbie CepBUTYTH 3alMILAINCh C TMOMOIIBIO UHMEPOUKINOE KaK
MTOCCECCOPHBIX CPEJCTB 3allUTHI, KOT/Ia HE TPEOOBAIOCH JOKA3bIBATh MPABO JIUIIA
Ha CEPBUTYT.
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Brnanenue y3ydpykroMm, mpaBo Ha S3M(PUTEB3UC U Cynep(UIIMIA 3aIHUIATOCH
MHTEPAUKTAMHU, AHAJOTUYHBIMU TE€M, KOTOpBIE HCIIONb30BATUCH ISl 3aIlUTHI
BiIajeHus Bemamu. [lo anamoruu ¢ BiIalenbyeCKUMHU MHTEPANKTAMH 3alUIIAINCH
3eMeJbHbIC U APYTHE JUYHbIE CEPBUTYTHI (BOJHBIE, TOPOKHBIE H JP.).

CepBUTYTHI 3aIIUIIATINCH BEIIHBIMHA HCKAMU:

1) actio confessoaria, B KOTOPBIX HCTEII JOKA3bIBAJl CBOE CEPBUTYTHOE MPABO
1 (paKT HApYIIEHUS €r0 CO CTOPOHBI OTBETUHKA,

2) actio negotoria, B KOTOPOM COOCTBCHHHK BEIIM OTPHUIACT 3a JIUIIOM,
HEIMPABOMEPHO MOJIB3YIOUIUMCS BEIIbIO, IPABO MOJIb30BAHMS.

2. Dmdures3uc u cynepdunnii

OMmpurer3uc U cynepduIrii OTHOCHIUCH K YKCTY MpaB Ha YyXKUE BEUIH U
IpEJCTaBIsUId COOOM BEUIHBIE, OTYYXAAEMble, IepelaBacMble IO HACIEACTBY
npaBa JOJTOCPOYHOIO IMOJIb30BaHMs dyxou 3emieil. O0a 3TU mpaBa CXOIHBI C
CEpPBUTYTaMH B TOM OTHOILIEHWH, YTO KaK CEPBUTYTHI, TaKk U cyneppuiumii u
SM(QUTEB3UC SBISUIMNCh MpaBaMH  TOJIb30BAaHUS 4Yyxko Bemplo. OpgHAKO
OTJIMYUTENBHBIM KpUTEpUEM cynephuiius u SMOUTEB3Mca OT CEPBUTYTOB CIY>KUJIA
HIMPOTA COAEPIKAHUS U AOJITOCPOUHOCTh UX JEUCTBUS.

OMmdutens3uc (emphyteusis) (0T ciaoBa «HacaXaaTb») — JOJITOCPOUYHAS
HACJEACTBEHHAs apeHJa 3€MEJIbHOTO YYacTKa, M[pPaBO IIOJb30BAHUS UYKOU
CEJbCKOXO3SIMCTBEHHON 3emilei aiii ee 00paOOTKH. DTOT MHCTUTYT PA3BUJICS B
nepuol HMIepud Kak (opMa UCHOJb30BaHUS IMYCTYIOIIMX 3eMenb. Ot
MPEeIUaTbHOTO CEPBUTYTa AMGPUTEB3UC OTIMYAICS IMIMPOTONH COACpX aHHS, OT
JUYHOTO — HACJIEICTBEHHBIM XapaKTEPOM.

OmpureBTa 00s3aH MIATUTHL OOpok (vectigal, canon) 06e3 cOaBku mpu
CIIy4ailHOM YXYJIIIEHWN 00BEKTa WJIM HEIOPOJE U TMOJATH, COAECPkKATh y4acTOK B
HajuiexkameM cocTtossHuu. OH MMeN MpaBO Ha BIAJIETBYECKYIO 3allUTy U
neTuTOpHbIe HUCKU (actio vectigalis), mpuoOpeTaTh IJIOABI C MOMEHTAa WX
oTneneHus (separatio), OTUY>KJIaTh U 3aKJIaJbIBaTh BEIb C JIOBEJIEHUEM 3TOTO JI0
CBEJIEHUsI COOCTBEHHUKA, KOTOPBIM MMEJ MPABO MPEUMYIIECTBEHHOM MOKYIIKU WM
nostydeHus 2 % OT MPOJAaKHOM LIEHBI WJIM OT CTOUMOCTH 3M(UTEB3HUCA.

OM@uTEB3UC yCTaHABIMBAJICS IyTeM JoroBopa apenasl Ha 100 u Goinee et
(apenna Ha cpok a0 99 ner He co3naBajia Ha JalibHEWIee OrpaHUYEHUN MpaBam
HOMHUHAJIBHOTO COOCTBEHHMKA) JieraTa W JaBHOCTU. llpekpamancs mnpu
HecOoOMoIcHn  00si3aHHOCTEN AMGUTEBTOM (HaHEeceHHe OoJBIIOTO YyIepoa,
Heymuiata 3 roja oOpoKa WM HAJIOrOB), IPUYEM MOCIEAYIOLee UCIOJHEHUE He
MOTJIO TIPEAOTBPATUTh BBICENICHUS, MIPH OTKa3e W MPHU MOTACUTEIHHON JaBHOCTH.
Cob6cTBeHHUK nMen actio emphyteuticaria (UCK B 3alIUTy COOCTBEHHHUKA 3€MJIH ).

Cynepdunmii  (superficies) — HacJIeICTBEHHOE U OTYYKIAeMOE IPaBo
MIOJIb30BAHUS YYKOW TOPOJICKOM 3€MJIEN JJIsI BO3BEJACHHS HA HEH CTPOECHUS, IIPABO
0eccpoyHOro MOJIb30BAHUS 3€MEIbHBIM Y4aCTKOM, Ha KOTOPOM Oblila TPOU3BeIeHa
3acTpoiika, MO0 MO JOTOBOPY C COOCTBEHHHUKOM, JHMOO €clii COOCTBEHHUK HE
OCTIOpUJI B CBO€ BpEMS HENPaBOMEPHOCTH 3acTpoMku ero ydactka. CloBo
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cynepunmii ynorpedisiiock B 1ByX cMbiciax. OHO 0003Ha4ano TMOBEPXHOCTH,
T. €. TO, YTO TMPOYHO CBsI3aHO C 3emiiell — pacTeHus, crpoeHus. Cynepdurmii
MIPUHAJJICKUT COOCTBEHHUKY 36MENILHOTO yyacTKa. [lpyroe 3HaueHue 3TOro CioBa
- MMPaBO UMETHh CTPOCHHE Ha UY)KOM, HAPUMEP TOPOJCKOM, 3€MEITLHOM YYacTKe.
[Io cymecTtBy, 3TO OBUI TOpPOJACKOW BapuaHT AMQPUTEB3UCA, IOCKOJIBKY
00s13aHHOCTh HCITOJIb30BAHMS y4YacTKa TIOJ] CEIhCKOXO3SMCTBEHHYIO 00pabOTKY
IPEIoJIarajgach TOJIBKO JIISl CETbCKOM MECTHOCTH.

Cynepdurmapuii 00s13aH yriaunBaTh COOCTBEHHUKY 3eMiiH solarium (TaTy
3a 3eMJTI0) ¢ OTBETCTBEHHOCTHIO 32 MPEAMICCTBEHHUKOB U nojgaTu. OH MMeN IpaBo
3aKJIaJbIBaTh BEIIb W OOPEMEHSTh €€ CEepBUTYyTaMH, HE Hapyllas HHTEPECOB
COOCTBEHHMKA 3€MJIM, a OTYYy)KIaTb — C corjacusi coOcTBeHHHKA. [Ipum
MIPEKPAIICHUH Cyep(UIHsS COXpaHsIOCh IPABO COOCTBEHHOCTH Ha CTPOUTEIIHHBIE
MaTepuaibl, CTPOCHUE JKE€ TMIOCTyMaJi0 B TMOJb3Y COOCTBEHHHKA 3EMIIH.
Cynepbunuii oXpaHsICSd BIAJEIbYECKUMU HWHTEPAUKTAMU U TETUTOPHBIMU
uckamu (utiles rei vindicatio). Ecnu cynepdunmii npuHajuiexxkan HECKOIbKAM
JUIaM, OHM OBLIM YTOJHOMOYEHBI Ha MCK, aHAJOTUYHBIA MCKY O pasjnesne oOiei
COOCTBEHHOCTH.

Cynepdunuii ycraHaBiauBajics JOTOBOPOM, JIETATOM M JaBHOCThbIO. Jliis
nepeaauu cynepuims TpedoBagach TPaIUIIUAL.

Cynepdunuii npekpamiajics MyTeM HCTEUeHHs] CpOKa, HEB3HOCA ILIAThI,
OTKa3a, CIHMSHUS W TIOTAaCHTEIHHON ITaBHOCTH. YHHMUYTOXKCHHBIC CTPOCHUS HE
MpeKpaIaium cynepuiius.

3. 3aioroBoe mpaBo

B puMckoMm mpaBe He OBUTO €IMHOTO TMOHSITHS A 00O3HAYEHUS 3aJora,
M03TOMY OH Ha3bIBaJICS MO-pazHoMy. OO1iee y 3a/10ra Ha Pa3HbIX CTAIUAX COCTOUT
B TOM, UYTO OH JJa€T KPEAUTOPY BEIIHOE 00ECIIeYEHUE €ro TpeOOBaHUS.

3anoroBoe MpaBo, SBJSASACH PA3HOBUIHOCTHIO MPAB HA UYXKYIO BEIllb, UMEJIO
11eJb 00eCIeYuTh UCIOJIHEHHUE 00s13aTenbcTB. Eciin Kpenutop He ObLT yBEpEeH B
HaJJIeXkKallleM HCIOJHEHUH 00s3aTeNbCTBa JOKHUKOM, OH MOI NOTpeboBaTh €
HEro B 3aJior Bellb. B ciyyae HeMCHoIHEHUs 00s13aTeNbCcTBa KPEIUTOP MpoaaBal
3aJI0’KEHHYIO BElIb U 3a CUET BBIPYUEHHON CyMMBbI YIOBJIETBOPSI CBOM MPETEH3UU
K JTOJDKHHKY.

3aJIoroBoe MpaBo MOJb30BAJIOCH AOCOMIOTHOM 3aLIUTON (KPEIUTOp HMEN
MpaBo 3a0paTh BEIIb Y BCSIKOTO TPETHETO JIUIA U yIOBICTBOPHUTH 33 CUET €€ CBOU
WHTEPECHI MPEATNOYTUTEIHHO TIEPE]] BCEMU IPYTUMU B3bICKAHUSIMHU ).

3a0T NpOU3BOIUIICS:

— COOCTBEHHHKOM MMYIIECTBA;

— IpeACTaBUTENIeM COOCTBEHHHKA, €CJIM OH HMeEJ TMpaBO OTYYXAATbh
3aKJIaJIbIBAEMYIO BEllb,

— KpeIUTOpOM  MOT  OBITb  OCYIIECTBJIEH IMEpe3aiol  HMMYIIECTBa,
MOJIyYeHHOTO MM B 3aJI0T (pignus pignoris).

3aJior yCTaHaBIUBAJICS:
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— 1o cornameHuto ctopoH (fiducia cum creditore, pignus);

— TI0 PACTIOPSKEHHUIO0 MarucTparta («CyAeOHBIN 3a10T»);

— 0 3aKOHY («3aKOHHBIA 3aJI0T») B OMNPENEICHHBIX Cly4asx, Hampumep,
KaCaroIINXCs OMEKH.

dopMblI 3aJI0ra:

1) 3akna0 — 3anor, KOTOPBIA COMPOBOXKAAJICS Mepenavyeld Bemm. Mexmy
CTOpOHaMH, T[OMHUMO 3aJIOTOBBIX  OTHOIIECHUW, BO3HUKAIU JOTOBOPHBIE
OTHOLIEHUS, KOTOPBIE HMEJIH XapaKTEP pealTbHOr0 KOHTPAKTA.

Bunpl 3aknana:

— ¢uaynus (B OpeBHEiIIee BpeMs) — 3aKiIi0Yaiach B TOM, YTO JOJDKHHUK
MIOCPEJICTBOM MAaHIMMNAUU OTYYX A BEIlb B COOCTBEHHOCTh KPEAHUTOPA, HO C
YCIIOBHEM, YTO B CJIy4yae HCIIOJHEHHS 00sA3aTeNbCTBA KpeAUTOp 00s3aH Oyner
BEpHYTh BEllb B COOCTBEHHOCTh MOJKHUMKA. Duaynus OblIa HEBBITOJHA JJIA
JOJDKHHKA, IMOCKOJIBKY KPEIUTOp CTAaHOBUJICS COOCTBEHHMKOM BELIM, KOTOpas
IIEPEAABAIACH EMY B 3QJI0T, U IIO3TOMY MOT PACHIOPSIKATHCS €1O:

Bo-nepBbIX, KpeauTop MOdydal 3aJ0KEHHYIO Bellb B COOCTBEHHOCTD,
IIO3TOMY OH HE MOI IIepeAaTb €€ TPeTbeMy JInIy. /[OJDKHHUK NpH MCIOJIHEHHUH
o0s13aTenbCTBA HE MOr HMCTpeOoBaTh Bellb Jivia. OT 3ajJoromnoiydareiss B 3TOM
cllydae OH MOT JIMIIb MOJIyYUTh BO3MEIlIeHUE yiiepoa. Bo-BTOPBIX, €ciii TOJKHUK
HE WCIOJHSI O00s3aTeNIbCTBA, 3aJIO)KEHHAs BEIlb HABCErJa OCTaBajlach Yy
KpEauTopa, JaKe B TOM Clly4ae, €ClIu €€ CTOMMOCTh ObUla OoJibllle, YEM CyMMa
nosra. HakoHnen, Bo3BpalleHHE 3aJ0KEHHOM BELIU JOJDKHUKY, HCIOJHUBIIEMY
0043aTeNbCTBO, 3WXKIWIOCH HAa COBECTU KpEOUTOpa, a IMOATOMY OH MOI He
BO3BPAILATH BEIb JOJKHUKY.

—nurnyc (pignus) —(HedopmanbHblid 3aj0or — pydHOH 3akian). [Ipu artoi
(dbopme 3arora Belllb NepeaBagach He B COOCTBEHHOCTb, a B A€p>KaHUE KPEIUTOPY.
B cnyuae ymnatel monira KpeamTop 00si3aH ObLT BO3BPATUTH 3aJ0KEHHYIO BEIIb.
[Ipy »TOM OH MOTr TMOJB30BATHCA 3AJT0KEHHOW BEIIbIO JIMOO B KayeCTBE
apeHjaTopa, 1100 BpEMEHHO (C pa3peleHus: KpeauTopa.

2. unomexa (Hambomnee pa3BUTas M MPOTpeccHMBHas ¢opma 3ajnora B
IIlpeBuem Pume) — mnpeaMer 3anora HE TNeEpeAaBalcsi KpEeIUTOpy HHU B
COOCTBEHHOCTb, HM BO BJAJEHHE, JOJUKHHUK MOI CBOOOAHO IOJb30BATHCS
3aJI0’)KEHHBIM HMMYIIECTBOM, 4YTO TMO3BOJSUIO JOJDKHHUKY OBICTpEe HCIIOJIHUTD
0043aTeNbCTBO MEpea KpeauTopoM. Mnoreke mojiexand HEABUKUMBIE BEIU.
Jlomyckanachk reHepajibHasi MIIOTEKa Ha BCE HAcTosllee U OyAyliee MMYILIECTBO.
[lo Heil ObLT BakeH JOroBOp, a HE Tpaguuus. B ciydyae HeHCHOTHEHUS
JOJDKHUKOM CBOETO 00s3aTeslbcTBa NpPEIMET WIOTEKHM He TOCTymal B
COOCTBEHHOCTb KpEAMTOpa, a MOJyIekal 00s3aTeNbHOM npojaaxke ¢ Topros. Eciu
BBIPYYEHHON CyMMBbI  OKa3blBJIOCh HEIOCTATOYHO [JIsl  YAOBJIETBOPEHUS
TpeOOBaHMI 3aJ0T0/IePKATENSI-KPEIUTOPA, OH MOT TPEAbSIBUTH K JOJDKHUKY
00s13aTeNIbCTBEHHBIH MCK Ha HEJOCTalolyl0 cymmy. B memsx oOecnedeHus
MHTEPECOB KPEeIUTOpa B AMOXY aOCOIIOTHOW MOHAapXWU ObUIO YCTaHOBJIEHO, YTO
UIIOTEKAa, COCTABJICHHAs MUCbMEHHO W B TMPUCYTCTBUM CBUJIETENICH, HMEET
MPEINOYTEHUE TIEPE]] HETJIACHO YCTAHOBIIEHHOM UIIOTEKOU.
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PuMckast unoreka mojy4yuia CBOE pa3BUTHE Ha 0a3e apeHAbl 3eMeNbHBIX
yuacTkoB. [losydas 3emito, HaHMMAaTeNb B OOECIIEUEHUE YIIAThl APEHAHOM IJIaThl
BKJIIOYQJI B JOTOBOpP apeH/Abl IYyHKT 00 YCTAHOBJIEHUM WIIOTEKM Ha BCE
CEJIbCKOXO35IICTBEHHOE MMYLIECTBO (MHBEHTAph), HAXOJAIIEECS HA €ro ydacTue.
JUis HaHuMaTens 3TO O3HA4yajlo, 4TO OH HE JIOJDKEH HHUKOMY II€pelaBaTh
3aJI0)KEHHOE€ HMYILIECTBO JO0 TE€X IMOp, IOKa CYIIECTBOBaja MIOTEKa U €ro
00s13aHHOCTH Iepe]l apeHjojaTeneM. B cioywyae mnepenaum 3ali0)KEHHOTO
UMYIIECTBA TPEThUM JIMLIAM, TPETOp JaBal aOCOMIOTHBIA HCK KpPEAUTOPY 00
uctpeboBannu Bem. [Ipu 3TOM Belllb HEe MOCTyMana B COOCTBEHHOCTh KPEAUTOPA.
[locne wucTtpeOOBaHMHM BEUIM OHA TMOJyIeKana O0A3aTeIbHONW Mpoaaxe s
MOTAIICHUS 33/I0JDKEHHOCTH HAaHUMATETIsl.

Bckope Boluia B pakTUKY UIOTEKA HE ABMKMMOE UMYIIECTBO, B YACTHOCTH
Ha 3eMeJbHbIe yuacTKu. [IpenMerom 3amora crana 3emiid U JIpyrHe HEJIBUKUMBIC
Beuy. OTHOBPEMEHHO C YCTAaHOBJIEHMEM MIIOTEKM Ha HEJBUKMMOE HMYILECTBO
CTaJI0 YCTAHABIIMBATHCA HECKOJBKO 3aJOrOBBIX IIpaB Ha OJHY M Ty XKe
3aJI0’)KEHHYIO BElllb.

3) nocredyrowuii 3anoe (uiu nepeszanoe) (pignus pignoris) KUMeI MECTO B TOM
cllydae, KOI/la Belllb CTOMJIAa JOPOKE, YeEM ObLIO 3aHATO Y KPEIUTOpa, TO KPEIUTOP
MMeJ MpaBo eIlle pa3 Mepe3ajokuTh Bellb. Ha mpakTuke mMmena MECTO O4Yepenb
KpEAUTOPOB;

4) 3anoe  obsizamenbcmg — CHOCOO TapaHTHU JIPYTHX  OO0sI3aTEILCTB
(HammpuMep, MOJy4YeHUE HOBOTO 3ailMa TrapaHTUPOBAJIOCH IMepeAayedl B 3ajor
JI0JITOBOM PACIUCKH OT JAPYTOro JOJKHUKA);

5) 3anoe cepsumymos.

3aJior 3alMILAICA UITOTEYHBIM MCKOM U MOCECCOPHBIMU (BIaJEIbYECKUMH )
UHTEPIUKTAMHU.

3anor npekpauiaics B ciydae:

— ru0eiu BEIH;

— UCIIOJIHEHUS 00513aTeNIbCTBA;

— CIIMSIHUS B OJTHOM JIMIIE COOCTBEHHHMKA U 3aJI0TOJIepKaTells.
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TEMA Ne 6. Cemeiinbie NPaBOOTHOLIEHHUS. pUMCKOe OpauyHoe NMPaBo

1. O0me TONOKEHHUsI O APEBHEPUMCKOM cembe. MHCTUTYT OTIIOBCKOMU
BJIACTU: OCHOBAHUS BOSHUKHOBEHHUS U MPEKpaICHUSI.

2. YCBHIHOBJICHUE: TIOHSATHE, YCIIOBHS, IMOPSAIOK, MPaBOBBIE IOCIEACTBUS,
BHUJIBL. Y3aKOHEHHE.

3. Oneka ¥ MoMeuYnTeIhCTBO: OCHOBHBIE YEPTHI U MOPSIIOK Ha3HAYCHUS.

Ocnosnvie nouwsmus: cembs (familia), ormoBckas BiacTh (patriapotestas),
POJICTBO IO (aKTy MOAYMHEHUS MaTphUapXaJbHON Biractu (agnatio), poacTBo 1o
KpOBHOMY IpH3HaKy (cognatio), smanrmunamus (emancipatio), omeka (tutela),
MOIEYUTENICTBO  (CUrd), YCHIHOBJICHHE caMmoBiacTHoro Jjuma (adrogatio),
YCBIHOBJICHHE MozBiacTHOro (adoptio), yzakonenue (legitimatio) 3akonHBII Opak
(matrimonium), paspelnieHHOE 3aKOHOM OpadHOEe COXKUTENILCTBO (Concubinatus),
npuganoe (dos), Opaunslii gap (donatio), mpaBo BCTynath B TOJHOICHHBIN,
NPU3HAHHBIA 3akoHOM Opak(us conubii), koHdapeamnus (perconfarreationum),
KOAMIIKO (percoemptionum) u ro3yc (perusum).

1. O6mue mMoNOXKEHUss O JAPEBHEPUMCKOU ceMbe. MHCTUTYT OTIIOBCKOM
BJIACTH: OCHOBAHUS BO3HUKHOBEHHUS U IPEKPALICHUS.

PoxactBoM o00Oo03HauaeTcsi KpOBHAs CBSA3b MEXKIY JIOAbMH, TO €CTh CBA3b,
OCHOBaHHAasi Ha TMPOUCXOXKIECHUH OJHOTO OT APYroro WM Ha TMPOUCXOKICHUH
rpynmel Jrofned oT oOmiero mpeaka. [IpaBo ycTaHaBmMBaeT JWHUM W CTETCHU
POJICTBA, TaKWe KOJIMYECTBEHHBIC XAPAKTEPUCTUKH, KOTOPHIE MPUMEHSIOTCS IS
MPABUJIBHOTO PETYIUPOBAHUS HACIEACTBEHHBIX OTHOUICHWHA W JJIsi YCTAHOBJICHHUS
3alpeTOB KPOBOCMEILICHHUS.

Jluauu pasznuuatorcs TpsiMble W OokoBwie. [lpsiMast nuHuUS 0003HA4YaET
POJCTBEHHUKOB, KOTOPBIE MOCIIEI0BATEIBLHO MPOUCXOAAT OAUH OT APYroro: CbIH OT
OTLa, OTELl OT JAeNa, Ael OT npajena u T.4. OTcueT 1o npsiMOi JIMHUU MOXKET ObITh
10 BOCXOZSIIEH (BOCXOIAIIUE MpPsIMble POJCTBEHHUKHU): BHYK, CbIH, OTEL, HEN...,
OTCYET B TIPOTUBOMOJOKHOM HAMpPABICHUH TPOU3ZBOJUTCSA IO HHUCXOISIICH
(HUCXomsIIME  TIpsAIMbIE  pOACTBeHHWKH).  bokoBas  nuHuUs ~ oOo3Hadaer
POJCTBEHHHKOB, KOTOPBIE MPOUCXOAT OT OJHOTO OOIIETO Mpenka: OpaTbs, CeCTPHI,
TS0H, TUIEMSTHHUKH U TIP.

PuMckoe mpaBo mpHIaBajJo BO MHOTHX CBOMX HMHCTUTYTax peIIaroiiee
3HAYeHHE HE TOJBKO JIMHUSAM W CTETCHSIM POACTBA, HO M TUIAaM pPOACTBA, MO0
CYIIIECTBOBAJIO JIBa TAKUX THIIA: aTHATCKOE U KOTHATCKOE POJICTBO.

Aenamuueckoe poocmeo — pOACTBO, OMPELNIIeMOE MOTYMHEHHOCTBIO TJIaBe
CEMbH, OTILy CEMENCTBA, TIEPBOHAYATLHOE POJCTBO (IO PUMCKON TEPMUHOJIOTHH —
opuanyeckas cBs3b). Joub pater familias, BeIXxoauBIIas 3aMyX, MOCTYyIajiga MoJ
BJIACTh HOBOTO JOMOBIAJbIKM. OHA CTAaHOBWJIACH arHATHYECKOW POJICTBEHHUIIEH
HOBOM CeMbU H TIepecTaBajia ObITh arHATUYECKOW POJCTBEHHUIIEH CBOETO
COOCTBEHHOTO OTIIa U WIEHOB CBOEH OBIBIICH CEMBHU.
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Koenamuueckue poocmeennuku- 3TO JHIA, UMEIOUIME XOTSA OBl OJHOTO
o011ero npeaxa.

Pumckass uctopus mnpomnuia 4epe3 pa3BUTHE CEMENW OT arHaTUYecKOro K
KOrHaTH4ecKoMy poACTBY. Kornatmueckas ceMbsi SBISUIaCh COIO30M OJIM3KHX,
TOJIBKO KPOBHBIX POJACTBEHHHKOB, >XUBYIIMX COBMECTHO. B KOrHaTmdeckyro
CEMBIO BXOJUIM OOBIYHO TJIaBa CEMbU C KEHOW, NETbMH M JPYTUMH OJU3KUMU
poacTBeHHHKaMH. OTLOBCKas BJIACTh JOMOBJIAABIKA B OTHOLIEHWH IMOABIACTHBIX
nereir (patria potestas pater familiae) — cneunduueckuit MHCTUTYT PHUMCKOTO
CEMENHOr0 Mpasa.

JleTr HE TONBKO OBUIM B YUCTO CEMEHHOM BJIACTH POAUTENS, HO U COCTOSIIN
MO BJACTBIO 0COOOr0 poja, KOTOPOM MPEANoJaraiich JONOJIHHUTEIbHbBIE
MIPABOBbIE BO3MOXHOCTHU POJIUTEIISI 10 OTHOIICHUIO K JICTSIM.

Bce diieHbl ceMbU CUMTANIUCH TOABIACTHBIMU JOMOBIAABIKU. B3pocCiiblii ChiH
MOT 3aHMMAaTh BBICOKHE IOCYJAAPCTBEHHBIE JOJIKHOCTH, PYKOBOJUTH apMUSIMH, HO
B CEMbE OH OB BCEIENO MOJYMHEH OTIIOBCKOM BJIACTH (JJaXKe €CJIM caM COCTOSUT B
Opake). VmyiecTBeHHass TPABOCIOCOOHOCTh HAcTymajga Topa3go TO37Hee
MOJIUTUYECKOU — TIOCJIE CMEPTH OTIIA.

OTuoBCcKasg BIACTh HAJl IETbMHU NPUHAIJIEKAIA TOJBKO OTIY M TOJBKO B
OTHOUIIECHUU JIeTel W3 MpaBWIbHOTO Opaka. BiacTte Hajg BHEOpauyHBIMHU JIE€THMHU
CUMTajach IMPUHAIJICKANEH TOMY PpOJIUTENI0, KTO CBOUM [OBEICHUEM
JIEMOHCTPUPOBAJ Opak.

JletTm He oOmamanM OO CBOETO OCBOOOXKJIEHHS W3-IIOJ] BJIACTH OTIIA-
JIOMOBJIAJBIKA HUKAKUM CaMOCTOSITEIbHBIM HMMYIIECTBOM. Bce mnojBiacTHbIe
CHIHOBbSI MOTJIM COBEpIIaTh MMYIICCTBEHHBIC clelku. OAHAKO MOJYyYEHHOE IO
CEJIKE MOCTYNaNo OTILY.

B ciiydyae coBepiiieHus MOIBJIaCTHBIM IMPABOHAPYIIIEHUN OTBETCTBEHHOCTH 32
coBepuIeHHOE Hec oTtell. OTell MOABIACTHOTO MOT UM BO3MECTUTh MOTEPHEBIIEMY
yOBITKH, WJIM OTIATh IMOJABJIACTHOrO B Kabaimy juisi Bo3MmemieHus yimepoa. C
pPa3BUTUEM TOPTrOBO-ACHEKHBIX OTHOLIEHUM M OXXHUBJIECHUEM XO35HCTBEHHBIX
CBS3EH pacimpsiach 1€eCnoCOOHOCTh MOIBIACTHOTO.

OnHako  MPU3HABAINCH  HWCKIIOYEHMsS, BBbI3BaHHBICE  TPEeOOBAHUAMHU
myOonuyHOTO TmpaBomnopsinka. Hampumep, Bce mNpuHOOpEeTEHHOE MOABIACTHBIM
CBIHOM Ha BOWHE CUMUTAJIOCh TOJBKO €ro JIMYHOM COOCTBEHHOCTHIO. Ha Takom xe
MOJIOKEHUU ObUIM NPHOOPETEHHs] Ha TpakJAaHCKOM ciyxk0e. CaMOCTOATENbHBIM
MMYIIECTBOM JIET€H CUMTAIOCh TO, YTO MOJYYEHO IO HACIEICTBY OT MaTepu WU
U3 €€ CEMbH.

JloMoBnaspika MOT TiepeaaTh MOJIBIACTHOMY B YIPABJICHUE U IMOJb30BaHUE
MMYIIECTBO (Y4aCTOK 3€MJIM, CTaJI0 T.I1.). Takoe UMyIeCTBO Ha3bIBAJIOCh MEKYIIUH.
CoOCTBEHHUKOM MEKYJIUSI OCTABAJICA OTEll, TO3TOMY IOCJIE CMEPTH MOJBIACTHOTO
YIOpaBIsIEeMOE MM HMYIIECTBO NEPEXOJIUIIO OTIy. PacmmpeHue umyinecTBEHHON
CaMOCTOSTEIILHOCTH TMOJBIACTHOTO OBLIO CBSI3aHO ¢ pacnpocTpanenueM B 1VB. 10
H.D. TIPaBOBOTO TIOJIOKEHUS BOCHHOTO TIEKYJUS HAa WHBIE TPHOOPETCHUS
MOJ/IBJIACTHOTO, CBS3aHHBIE C TOCYAAPCTBEHHOM, IPUABOPHOM, TyXOBHOU CITYKOOM
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U aJIBOKaTCKOW JesTeNbHOCThIO. B mepmon goMuHaTa MOJBIACTHBIE MOIYYHIIN
paBO COOCTBEHHOCTH Ha UMYIIECTBO, MOJTyYaeMOe M0 HACIEICTBY OT MaTepH.

Omyosckas én1acms HaA0 OemvMu NPeKpawjalacs 8 pe3yibmame:

1) cMepTH JOMOBIIAIBIKY;

2) CMEpTH TOIBJIACTHOTO;

3) yTpaThbl CBOOO/IBI MJIH IPaXKTaHCTBA TOMOBIIA IBIKON MJTH ITOIBJIACTHBIM;

4) nMIIICHWE JIOMOBJIAJBIKM TpaB OTLOBCKOW BIACTH (Hampumep, 3a
OCTaBJIEHUE MOJBIACTHOTO 0€3 MOMOINM, TPOEKPATHYIO MPOJaxy B pabCTBO U
T.IL.);

5) mproOpeTeHue TOJABIACTHBIM HEKOTOPBIX TOYETHBIX 3BaHuWil: flamen
dialis (OMKHOCTH BEPXOBHBIX TIEPUHOB, HAa KOTOPHIX OBUIM TEPEHECEHBI
CakpaJIbHbI€ aCIEKThl I[ApCKOM BJACTH), I0UYEPHIO - 3BaHUS BECTAIKHU (BECTAJKU
MOJIICP>KUBAJIM CBALICHHBIA OTOHB, BEIH EIOMYAPEHHBIA 00pa3 >KU3HH, JaBalld
00eT HEBUHHOCTH, HE UMEJIU TEJIECHBIX MOPOKOB). B mo3nHelee nmmneparopckoe
BpeMsl BJIACTh IJIaBbl CEMbU IpeKpallajach ¢ MNPUOOPETEHHWEM CHIHOM 3BaHUs
KOHCYJIa, IIaBHOKOMAaHYIOIIEro WK EMUCKOoIa.

6) Mo cuiie 4acTHOTO TpaBa (CHIH MMEJ MPaBO BBIKYIMHUTHCS W3-TIOJ] BIACTH
WIM PEabHO, WU IIyTEM CHMBOJHYECKOrO CyneOHOro IMpolecca, €cild OTell
OTKa3bIBAJ B JOOPOBOJILHOM Manumissio)

7) SMaHCHIIAIIMK TOJBIACTHOTO (OCBOOOXKICHHUE W3-TIOJ BJIACTH IO BOJIC
JOMOBJIQJIBIKK ¥ C COTJIACHS MOBIACTHOTO).

2. YCHIHOBJICHHE: TIOHSATHE, YCJOBHS, TOPSIOK, MPABOBBIE IOCIEACTBUS,
BHUBI. Y3aKOHCHHE.

Vsaxonenue(legitimatio) — mnpusHaHME 3aKOHHBIMH JIeT€H  JTaHHBIX
poauTenel, poKICHHBIX UMH BHE 3aKOHHOTO Opaka, MOJIy9HJI0 CBOE Pa3BHUTHE B
snoxy KOctuHuana.

[Tytrem y3akoHEHHsS YCTaHABIMBAJIAaCh OTIIOBCKAs BJIACTh HaJ JETbMH OT
KOHKYOUHBI. CnocoObl y3aKOHEeHUsL:

1) mocpencTBOM MOXKEPTBOBAHUS KYPHUH;

2) myTeM MOCeayIoIIero Opaka poauTesieii BHEOpauyHOTro peOeHKa;

3) myTem u3aaHus CIEIHATBLHOIO UMIIEPATOPCKOTo yKasza (peCcKpHITa);

4) myTeM 3a4MCIICHUS ChIHA B YICHBI MYHHMIIMIIAIBHOTO CEHATa, a JIOUepU —
BBIJIAYM 3aMY’K 32 YJeHAa MYHHIIUTIAIIBHOTO CeHATa.

Yevinosnenu e— cnocod yCcTaHOBJICHHsI OTIIOBCKOM BiiacTH (patria potestas)
HaJ[ 9y)KUMU JICThMHU.

Dopmbl YCbIHOBNEHUA!

1) arrogatio (amporaisi) — YCHIHOBJICHHE CEMEHHO CaMOCTOSITEIbHBIX JIHII.
[lepBoHaYaJIbHO MPOU3BOAMIOCH MYOJIMYHO B HAPOJIHBIX COOpaHUsAX (KypUaTHBIX
KO-MHUIIMSX), 3aT€M HWMIIEPATOPOM U CYAOM, HO BaXHO ObLIO, 4YTOOBI 00
YCBHIHOBJICHUU OBLIO MyOIMYHO 0OBSBIICHO;

2) adoptio (amomusi) — YCHIHOBJIICHHE CEMEHWHO TOABJIACTHBIX JIWIL.
Oznauano cmeny paterfamilias (oTia cemeicTBa), KOTOPOMY TMOTIHHSICS
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IIOABIACTHBIM. BIEKIIO pa3pblB KPOBHBIX CBA3EH C MPEKHEM CEMbEU U
BO3HUKHOBEHUE POJICTBA C CEMbEH YCBIHOBUTEINA. Y C106US YCbIHOGIECHUS:

— YCBIHOBJISIT  MOIJIM  TOJIBKO MY)KUMHBl ~(KEHIIMHBI — JIMIIb IS
BO3MEILCHUS [TIOTEPU ChIHA);

— YCBIHOBUTENb JOJDKEH OBITH persona sui uris (CeMeiHHO caMOCTOSTEIbHBIM
aunioM). IlogBnacTHble HE MOIIM OBITH YCHBIHOBUTENSIMU B CBSI3U C TEM, YTO B TO
BpEMs 3a BCE COBEpIIAEMbIE CJIIEIKHM OTBETCTBEHHOCTb 3a HHUX HEC HX
JOMOBJIQ/IbIKA;

— YCBIHOBUTENb JIOJKEH OBITh CTApIIE YCHIHOBIISIEMOTrO Ha 18 JeT;

— Tpu arrogatio YChIHOBUTENb I0JKEH ObITh HEe MoJioxke 60 JieT.

B umneparopckuii nepros OblJI OTMEHEH 3alPET Ha YCHIHOBICHHUE JETEH, HE
JOCTUTTIINX COBEPILICHHOJICTHSI.

3. Omeka ¥ MoNeYnUTENLCTBO: OCHOBHBIC YCPTHI U ITIOPAAOK HA3HAYCHHA.

Oneka (tutela) — ycranoBiieHre MPaBOBOTO MOKPOBUTEIILCTBA OJTHOTO JIMIIA B
OTHOUIIECHUU JIPYTUX, KOTOPbIE B CUITy TPAJAUIIMK WU MPSMbIX TPEOOBAHMI 3aKOHA
MIPU3HABAIUCH HYKIAIOIIMMUCS B OTIEKE, WM «OXPAHSIOIIEM YIIPaBICHUN.

Dopmul onexu:

— o0s3aTeNnbHas OMNEKa JOMOBJIAJABIKM B OTHOIICHHH BCEX WICHOB CBOEH
CEMBHU U BCEX TOJIBIACTHBIX;

— 3aBelIareNibHas OIeKa, KOTOpas yCTaHABIMBAIACh II0 3aBCIIAHHIO
JIOMOBJIAJIGIKA B OTHOIIIEHWW HACJICJIHHWKA, €CJIM OH HE 001aman HeoOXOIUMBIMU
KadeCcTBaMH, KOTOPBIC OBI CIIETAIN €r0 JTUIIOM «CBOETO MpaBay;

— HACTaBJICHHAs OIEKa, KOTJa OIEKyH Ha3Hadajcsi TI0 PEIICHHUIO
YIOJHOMOYEHHOTO Ha TO MarucTrpara B OTHOIICHWH JIWI], IPU3HAHHBIX B ITOM
HYKJIAIOIIMMHUCS TI0O CBOMM MPABOBBIM WJIHM COITMATBHBIM Ka4eCTBaM.

Omneka — my0JnyHask MOBUHHOCTh, OT KOTOPOM MOKHO OTKAa3aThCs JIUIIb MPU
HaJUYMHM YBOKUTEIBHBIX MPUYUH (HAMpPUMEpP, OTIPABICHUE TOCYAAPCTBEHHBIX
00s13aHHOCTEM, HETPAMOTHOCTh, 00JIE3Hb, BO3pACT CBbIIIE 70 JIET, yUeHbIC 3aHSITHS,
Y4acThI€ OTIYYKH MO OOIIECTBEHHBIM WJIM TOCYAapCTBEHHBIM JiesiaM). Henb3s Ob11o
Opatb Ha ceOs 6oJee Tpex OIeK.

Omneka ycTaHAaBIMBAJIACh B OTHOIIICHUU:

— HECOBEPIICHHOJICTHUX — JI0  JIOCTH)KCHHS  OIMEKAeMBIM  JIUIIOM
ompenesieHHoro Bo3pacta. HecoBepiieHHosnetHue: netu (infantes) — numa B
Bo3pacte J0 7 Jyiet; moapoctku (infantes raaj ores) — nuima B Bo3pacte oT 7 10 12
JIET, MaJIbUMKU — 10 14 net; roHomu — 10 25 JeT;

— JKCHIIIMH — TIOCTOSHHO W HE 3aBHCENa OT JOCTHIKEHHUS KaKOTO-THO0
Bo3pacra. [Ipu 3ToM ormeka ycTaHaBIMBajaach Kak B OTHOIIICHUH 3aMY>KHEH, TaK U B
OTHOIICHUU HE3aMY>KHEW J>KCHIUHBI, HO €€ Ha3HAauYeHHE OCYIIECTBISJIOCH BO
BTOPOM CJIy4ae Mo JUYHOMY MOKeJTaHUIo KeHIMHBL. OTIeKyH HE UMeI TIpaB HU B
OTHOIICHUU JUYHOCTH >KCHIWHBI, HU HAJ €€ HUMYIIECTBOM, HO COYYacCTBOBAI
TOJIKO B COBEPIICHUH TE€X IOPUIUYECKUX JCHCTBUN, KOTOpPHIE HYKIAIUCh B
TapaHTUU U B €T0 YTBEPKIACHHUH 110 3aKOHAM.
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Honeyumenvcmeso (CUra) — ocoOBIN BHJI 3aKOHHOW OTICKH, YCTaHABIUBAEMOM
TOJIBKO TIO PEIIEHUIO BJIACTEH B OTHOIIECHUU CyMacCIIEAIINX U O€3YMHBIX, a TaKXe
PaCTOUYUTEIICH.

[ToreunTenbCTBO yCTAaHABIMBAJIOCH IO PEHIEHUI0 Marucrpara, KOTOPBIN
UCCIIEIOBAJ MICUXMYECKOE COCTOSIHUE M COIMAJIbHOE MOBEJICHUE WHTEPECYIOIIETO
aunia. He mormm OBITH ONEKYHaMH M TONEYUTEISIMU: HECOBEPIICHHOJICTHHE,
HerpakJaHe, PacTOUYMTENH, OE3yYMHBIC, TJIyXHE, HEMbIC, TSKEI000JbHbIC, PaOHI,
KCHIIMHBI, COJAATHI, JIUIA JYXOBHOTO 3BaHUS, MYX B OTHOIICHWU JKCHBI,
KPEIUTOPHI, TOJDKHUKH | T. 1.

Oneka uau noneuumenbCmeo (UCKIIOUAs ONEKy HAO IHCeHWUHAMU)
NPeKpawanucy.

— C WCYE3HOBCHHMEM YCJOBUH 11 HA3HAYCHHUS OIMEKU (ecinu Oe3yMHBIN
BBI3JIOPOBEII, €CITM PACTOYHUTEIb UCIIPABUIICS, €CIIH HECOBEPIIICHHOJICTHUN JOCTHUT
HEO0OXOAMMOT0 BO3PACTa);

— CMEpPTBIO  OMEKyHa WM TONEYUTENs JIMOO  yYMEHBIICHHEM  €ro
MPaBOCIIOCOOHOCTH T10 PEIICHUIO CY/Ia.

Paznuume Mexay ONeKod W IMONEYUTEIHLCTBOM BBIPAKAIOCH B TOPSJIKE
JEATEIIbHOCTH OIEKyHa U TTOTICYUTES.

4. Pumckoe 6payHoOe Mpaso.

bpak — cor03 My>K4MHBI U )KEHIIUHBL. OH ONpeaesnseT IPaBOBOE MOJIOKEHNE
JIeTel, pOXKIECHHBIX B Opake (WU J0 HEro), a TaK’Ke UMYIICCTBEHHBIC OTHOIICHUS
CyHpyroB M HMX HacleJCTBEHHbIC mpaBa. [Ipu 3akmroueHun Opaka Ha Cynpyros
BO3JIAraloOTCs ONpeieNIeHHbIe 003aHHOCTU. Tak, My>K M 'K€Ha JOJIKHbBI COOII01aTh
BEPHOCTh JIpYr APYTy; >K€Ha JOJDKHA XUTh BMECTE C MYXXEM U TOJYYUTh €ro
COCJIOBHME M 3BaHUE; CYNIPYTd HE MOTYT NPEABSBIATh UCK APYT K APYTY U MP.

Ilpasunvuwiii bpax — cO¥03, 3aKIFOYSHHBIH MYXUMHOW U KEHITUHON OJHOTO
MPaBOBOTO KauecTBa; 3TOT Opak 3aKIIOYalicd B CHEIUATBHBIX, MPU3HAHHBIX
3aKoHamMu (GopMax, 3TOT Opak poKIaia BCE MPETyCMOTPEHHBIE MPABOM JHMYHOTO U
MMYIIECTBEHHOTO XapakTepa IMOCIeNCTBUs Uil cynpyroB. HempaBunbHbIil Opak
UM BOOOIIEe OpayuHbIil COI03 — COI03 MEXIy NMapTHEpaMH pa3HOro mpaBa (MExmy
PUMJITHUHOM U KEHIIMHOW JIPYroro TPa)KIaHCTBA, MEXAY MEPEerpuHaMH U T. I1.);
ATOT Opak poXKIadl BCE TMPABOBBIE TOCIEACTBUS Il CYNpyroB, HO HE B
COOTBETCTBUH C MPEANMUCAHUIMH ITUBUJILHOTO TIpaBa.

Dopmbl pumcko20 dpaka:

— 3aKOHHBIN PUMCKHUI OpaK MEXIy JIMIIaMH1, UMEIOIITUMU 1us conubii;

— Opak MEXy JIMIIaMH1, He UMEIOITMMH jus conubii.

Buowt 3akonnoeo pumckoeo bpaxa:

— Opak ¢ BIACThIO MYXaCUMm Manu — 3To BUJ 3aKOHHOTO Opaka C BJIACThIO
My’Ka, B CHIIy KOTOPOH JKeHa (UXOr) mocTymnana Ju0o Mo BIacCTh MyXka, JTU00 1Moy
BJIACTh JIOMOBJAJBIKH, €CIM CcaM MYX OBUI TOJBIACTHBIM JHIlOM. JKeHa
MpephiBaja BCE CBA3U C POAUTENHCKUM JIOMOM, CTAHOBUJIACH arHaTKOW HOBOTO
JIOMOBJIAbIKU, BCE €€ UMYILECTBO MEPEXOUIIO TOMOBIIAJIBIKE, HO U Haclie0Baja
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OHA HapaBHE C APYTMMH KEHITUHAMU HOBOW CEMbH, HaXOIICh HA MOJOKECHUH KaK
Obl J0Yepu JOMOBIAABIKA. MHOTHME HWCTOPUKH TOJIAarar0T, YTO JaHHBIA Opak
BO3HUK HAa OCHOBE KYIUIM-TIPOJQKU >KEHIIMHBI W3 JIPYrOoro pojaa, a paBHO ee
noxutienus. [ Ipu 3aknroueHnn Opaka ¢ BIacThIO My»a >KE€Ha ToMajaia B MOJHYIO
3aBHCHMOCTH OT Hero. [lepBoHauaIbHO MYy’>K MOT JIaKe yOUThH CBOIO KEHY, a TAaKKe
poaaTh ee B padCTBO.

— Opak 0e3 BiacTH My»ka (sine manu) — KeHa JIM00 OCTaBaJlach MOJI BIACThIO
MIPEXKHET0 JIOMO-BIIAJIBIKU, JIUOO ObLIa CaMOCTOATENBHBIM JIMLOM. DTO HamOoJiee
no3AHUM BHJ Opaka. YKa3aHHbIH BuA Opaka HEOOXOAMMO OBLIO €XKErOJIHO
BO300HOBIATH. [locme TOro kak jkeHa MPOXKHUBET C MY)XEM OJMH TOJ, OHa
MoJMazaeT Moja ero BiacTh (mo gaBHocTu). He xemas »3Toro, keHa JOJKHA
€KEroJIHO OTIy4yaThCS W3 CBOETO JOMa Ha TPU HOYM, UYTO OYAET SBIATHCS
MIEPEPHIBOM B UX TOAMYHBIX OTHOIICHHSIX.

Ocobvie popmbl Opaka.

Ocoboit (opmoit Opaka sBisics OpayHbId COI0O3 MEXKIY NapTHEpaMu
pa3zHoro npasa (MEXIy PUMISITHUHOM U JKCHIIUHON JIPYroro rpakJIaHCcTBa, MEXKIY
MeperpMHaMu U T. I1.) TaK Kak 3TOT Opak po’KJiaj BCE MPABOBBIE MOCIEACTBUS JIJIs
CYNpyTroB, HO HE B COOTBETCTBUMU C MPEANHCAHUSIMHU IUBUIBHOTO TpaBa. Tak,
PUMCKOE TpPaBO HE pErjaMEeHTUPOBANIO Opaku Mexay mneperpuHamu. OHH
PETYIMPOBAIIMCH MTPABOM TEPETPUHOB.

B Pume cymectBoBan 3amper OpakoB MEXAYy JIMIIAMU OIpEAeIeHHOM
KaTerOpuu: MEXITY JTUIIAMH CEHATOPCKOTO MIPOUCXOXKICHUS u
BOJIBHOOTHYIIEHHBIMHU, C JIMI[AMH, COCTOSHHE TPaXTAHCKOW YECTH KOTOPBIX
OTIOPOYEHO, MEXKTY TOCYAaPCTBEHHBIMH JOHKHOCTHBIMHA JIUIIAMH, YITPABIISIONIAMU
B ITPOBUHITUH, ¥ )KUTCITbHUIIAMH TAHHON TIPOBHUHIIHH.

3ampeTr OpakoB MEXAy JHUIIAMH CEHATOPCKOTO MPOUCXOXKIACHHS - TOPOIMII
0COOBIi1 OpauHO-CEMENHBIN UHCTUTYT — KOHK)YOUHAM.

Konxyounam (ectecTBeHHBIM Opak) — TMOCTOSHHOE (a HE Ciy4aitHoe)
COXKUTEIbCTBO MYKYHMHBI U KCHIIUHBI, KOTOPhIE HE MOTJIU 3aKIIOYUTH OpaK BBUIY
Pa3HOr0 COIMAJILHOTO MOJIOKEHHUS; COKUTENbCTBO J103BOJIEHHOE 3aKOHOM, HO HE
OTBEYAIOIIee YCIOBUSIM 3aKIIOUEHUsI 3aKOHHOTO Opaka v 0e3 HaMepeHHs Co37aTh
PUMCKYIO CEMbIO, COXHUTEIHCTBO 0€3 MPaBOBBIX MOCIENCTBHM (M 0€3 OTIIOBCKOM
BlacTU Hax netbMu).Ilpu KoHKyOMHATE TpaBa JeTel U caMoll KOHKYOWHBI OBbLITU
orpaHu4eHbl. Tak, pOXKICHHBIE KOHKYOMHOW IETH HE CUMTAINCh 3aKOHHBIMH,
MOATOMY OBLJTM OTPAHUYCHBI B HACJICACTBEHHBIX TIPaBaX.

KoHkyOuHAT J0IycKacs JUIlh IS MyX9uH. JKeHaThIii My)KUWHA B 3IIOXY
pecmyOIUKN Hapsmy ¢ OpakoM >KWJ C JPYrod JKEHIIMHON B KOHKYyOWHATe, M ATO
OBLJIO MOJTHO ¥ MPecTKHO COXHUTEIBCTBO KECHITUHBI C IPYTUM MYKYHHOU, KpOME
MYy’Ka, HE JIOMYCKaJIoCh U JaBaJiO MPAaBO MYXY YOUTH KEHY.

Konmybepruym — 310 coro3 paba u paObIHH, KOTOPHIN B MOCTKIACCUIECKOM
MepuoJie TOJYYHJI OTPaHUYEHHOE IMPaBOBOE MpHu3HaHUE (PabOB-CympyroB M WX
JieTeit OBLIO 3ampelieHo MPoIaBaTh B Pa3HbIC MECTA).

YcnoBus 3akimodeHus Opaka:
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— IOCTIKEeHHEe OpadHoro Bo3pacTta (g My»K4yuH — 14, ans skeHuwH — 12
JIeT)

— corjacue Ha Opak

— €CJIM HA OJIHO W3 JIMII, BCTyHAaloluX B Opak, He COCTOSIIO B IPYTOM Opake

—OTCYTCTBUE OJIM3KUX CTENEHEH pojacTBa (10 NpSIMOW JUHUM U HE OJmKe 5
(6) crernenu mo OOKOBOM) UM CBOMCTRBA.

—ius conubii — mpaBo BcTymath B IOJHOLICHHBIM, IMPHU3HAHHBIA 3aKOHOM
Opax.

Cnocobwl 3axnouenus bpaka cum manu.:

CymiecTtBoBaJio Tpu crocoba (TpU OCHOBaHHWS) BO3HUKHOBEHHUS TaKOTO
Opaka: koHdapearus (perconfarreationum), xosmrmmo (percoemptionum) u ro3yc
(perusum).

Kongapeanus (confarreatio — penuruo3Hblii cBameOHBIN 00psT) SBISIIACH
naTpuiraHcKon (popmoii 3akiroueHus Opaka.

Kosmmmmo (Coemptio — myTeM MOKYNKH JKEHbI) MPUMEHEHHS CBETCKOM
dbopMbl  3aKiarodueHHs] IUBWIBHOTO Opaka. [lokymka JKEHHMXOM  HEBECTHI
OCYIIECTBJISUIACh B hOpME MAHIIMIAIIMHN, KOTOPYIO OCYIIECTBIISLT JOMOBJIAJIBIKA.

CrniocoObI 3akioueHus Opaka sine manu:

FO3yc (usus) — Takast hopMa yCTaHOBJICHUSI OpayHOMN CBSI3H, MPU KOTOPOIt
ucrnosib3oBasioch mpaBuiao Xl tabauiy o mnpuoOperarenbHOM JAaBHOCTH, B
COOTBETCTBUH C KOTOPHIM IIPABO COOCTBEHHOCTH Ha JBMKMMYIO BEIllb BOZHUKAJIO Y
A00pOCOBECTHOTO BJajAenblla IO MCTEYECHUH OJHOTO TOAa OTKPBITOTO U
HETMIPEPHIBHOTO  BIAJICHUS: (DaKTUUYECKOE TPOKMBAHWE B JOME MYKIHHBI
KEHIIMHBI, HE UMEIOIIEH Apyroil OpayHoil CBSI3U (M HE TOPTYIOIIEH CBOUM TEJIOM)
B TEUEHHUE OJHOTO T0J1a TOPOK/IaJI0 3aKOHHBIN Opak

3akmroueHuro  Opaka 00s3aTeIbHO JIOJDKHO — OBLJIO  MPEAIecTBOBATH
oOpyuenue. OOpyuenue u OpauHasi LIEPEMOHHUS MOTJIM CIIE0BAaTh OJIHO 3a JAPYTUM
HETOCPEJICTBEHHO TI0 BPEMEHH, HO MOTJIM OBITh M OTJAJICHBI APYT OT ApYyTa Jaxe
HECKOJLKUMHU rofamu. Bo Bpems oOpyueHus, mpeanojaaraempie Oyaymue OpauHbie
MapTHEPHI BHIPAKAIOT HAMEPEHHUE 3aKITIOYUTh MEKIy HUMU Opak U 0OMEHUBAIOTCS
nojapkaMu nojoOaroliell  COLMaJbHOMY YPOBHIO MapTHEPOB CTOMMOCTH;
o0OpydeHHe MOXKET OBITh COBEPIIIEHO U MPEICTABUTEIAMH OYAYIIUX CYNPYTOB — HX
pOIUTENSIMU, OTIEKyHaMH U T. . OOMeH mojapkaMu MpuaaBail 0Opy4eHUI0 HEKUA
BUJI YaCTHOMPaBOBOHM caenku. OOpyueHHe MOXXHO OBIJIO pacTOPTHYTh Kak IIO
B3aMMHOMY COIJIaCHIO, TaK U B TOpsAKEe CyAeOHON MpoIeaypbl Kak OTKa3 OT
o0si3aTenbcTBA. Takoe pacTop)KeHHE HE CYUTAIOCh Pa3BOAOM W HE MOTJIO B
TaJIbHEHIIIEM CITY)KUTh MPEMSATCTBUEM K 3aKIIFOUEHUIO APYTUX OpaKoB MapTHEPAMHU.
B npeBHeiimee Bpemsi HapylleHHe OOpydYeHHsS AaBajio JAPYroMl CTOpPOHE MPaBo
noTpeboBaTh BO3MEUICHUS NpUYMHEHHOro yiepba. [lo mperopckoMy mpaBy
HapylieHne oOpydeHHUs BIIEKJIO 3a co0O# TOJBKO infamia ¥ orpaHWyYeHUE TpaBa
BBICTYNAaTh B CyJ€ B Ka4deCTBE NPEICTABHUTENs YYXKUX HHTEpecoB. B mepuon
MMIIEpPUU CTOPOHA, HApYIIMBINAs OOpydeHHWE, Tepsiia MpaBO HAa BO3BPAICHUE
C/IeTIaHHBIX €10 MOJApPKOB.
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bpaunvie npenamcmeusi:

— HEJIOCTHKEHUE OpayHOro BO3pacTa;

— OTCYTCTBUE coryacus paterfamilias wim BcTynaromux B Opak;

— HaJM4Me OTHOILIEGHUH pOJACTBA WJIM CBOMCTBA, U TPUTOM Kak
arHaTM4YeCKoe, TaK U KOTHATUYECKOE, CIIY>KHIIO IIPETSITCTBUEM K OpaKxy;

— AylieBHas 00JIe3Hb;

— OTCYTCTBHE jus conubii;

— €CJIM TapTHEPBI SABILUIMCHh CYOBEKTaMH pPa3HOTO MpaBa (PUMISIHUH H
KEHIIMHA IPYTroro Irpa)IaHCTBa, IEPETPUHBI U T. I1.);

— HECOOTBETCTBYIOIINI COLMAIbHBIA YPOBEHb JIML, BCTyNAKOUX B Opak;

— PETUTHUO3HBIE Pa3IU4Msi BO3MOXKHBIX MapTHEPOB: MPaBOBOM Opak Mor
OBITH 3aKJIIOUEH TOJIBKO MEXAY JIMIIAMH €IMHOW PEJNTUU W IO MpaBUiIaM OJIHOU
PEIUTHUO3HOM IPOLIEAYPHI.

BuyTpu pumckoro Opaka CylecTBOBAJIO HEPABEHCTBO CYNPYTOB, KOTOPOE
BBIPAXKAJIOCh B TOM, YTO Ha EHY MPUXOJWINCHh NPEUMYIIECTBEHHO TpeOOBAHUSA
00513aTE€ILHOTO XapakTepa, a MYXY HpeJOCTaBIISUINCh 3HAYUTENbHBIE IIpaBa B
OTHOLLIEHUU KEHBI.

JInuHBIE OTHOLIEHMSI CYNPYrOB IIO PUMCKOMY CEMEWHOMY IIpaBy
pa3anyaIich B 3aBUCUMOCTHU OT (DOPMBI 3aKIIFOUEHUS Opaka:

— B Opake CUM mManu >KeHa cjeIoBajla COCIOBHOMY M T'PaXXJIaHCKOMY
MOJIOKEHUIO CBOEro MyXka. Ee BHyTpuceMelHbIH cTaTyc ObUI MOAYMHEHHBIM: OHA
MpUpaBHUBAJACh Kak Obl K JOYEepH, a MyX MpuoOpeTan HaJa HEK BJIACTh
OOMOBIIaJbIKA.  [IpaBOCYOBEKTHOCTh ~ KE€Hbl  MOJHOCTBIO  MOIJIOMIAJIAChH
MPaBOCYOBEKTHOCTHIO MYXKa.

—Opak SiNne Manu He MEHSI HOPUIAMYECKOro MOJIoKeHHs JxeHbl. OHa
OCTaeTcsl BO BJIACTU OTIIA, €CIM ObUIa MOAYMHEHA OTLOBCKOM BiacTH 10 Opaka. B
cilydyae eciu OHa Oblla 10 BCTYIUIEHUs B Opak persona sul iuris, To U Mocjie Opaka
OHA OCTaeTcs JIMLOM CBOEro Inpasa. KpoBHBIE POJCTBEHHBIE CBS3U C €€ MPEKHEN
CEMbEl HE MOPBIBAINCH, KAK HE BOZHUKAJIO U arHaTCKOI'O POJICTBA MEXKY KEHOU U
ceMber Myxka. My)Xy HHKakas BJIACTb HaJ KEHOM HE IPUHAJIeKana: Cylnpyru B
JMYHOM OTHOILUEHUH CUUTAIUCH IOPUINYECKH paBHBIMU 00OBbeKTaMu. My He ObLI
BIIpaBe 0053aTh KEHY, MOKHUHYBLIYIO €r0 IOM, BEpHYTbCA MPOTUB €€ BoJiu. O1HaKO
MY’ OKOHYATEJIbHO PELIAJl PsAJl BOIPOCOB CEMENHOW KU3HU.

HMy1iecTBEHHbIE OTHOIICHHSI CYIIPYTrOB [0 PUMCKOMY MPaBy pPa3inyaiich B
3aBUCUMOCTH OT (hOPMBI 3aKITIOUEHUS Opaka:

— IIpH 3aKJII0YeHHH Opaka B (popMe CUM Manu Bce UMYILIECTBO KEHbI U €€
pabouass cuia ¢ aOCONIOTHOCTBIO MEPEXOIUIM K MYXYy, OH HMEN MpaBo
BUHJIUKAIMU (UCTpeOOBaHUS M3 YY)XOr0 HE3aKOHHOTO BIAJCHUS) Ha JiroOoe
MpUHAAJIekKAIIEE JKEHE HMYIIECTBO KaK MOJHOMPAaBHBIM COOCTBEHHUK Jaxe B
OTHOIIIEHUU €€ TpexHell ceMbu. Bce BO3MOXHBIE TPUOOPETEHUS B 3TO UMYILIECTBO
(kak 110, Tak ¥ mocie Opaka) MepexoauIn MyxXy;

—IpH 3aKIOYeHHH Opaka SINeé mManu B ceMbe JICHCTBOBAN MPHUHIIUI
pPa3IEIbHOCTH MMYILIECTB CYNPYroB. YIPABJIEHHE U PACIOPSHKEHHUE JTOXOJAMHU C
MMYIIECTBA KEHbl MPHUHAIIEKAIO MYKY, HO OTUYKJ1aTh 3TH UMYLIECTBA MYX HE
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uMen TmpaBa 0e3 CHEMUANbHOTO pa3pelieHHus CyNpyrd Jubo ee MPEKHETOo
IOMOBJIAbIKU. [IpexHUE pPOJCTBEHHUKH HMMEIH TPaBO HE TOJBKO MPEIBSIBUTH
MYy TpeOOBaHHS O BOCCTAHOBJICHHHM HMYIIECTBA, HO Ja)XXe WCKH TI0 IMOBOIY
370ynoTpeOieHui B yripaBiieHur uM. Ho jkeHa He Moruia (kak He oOagarorias jus
commerii)  CaMOCTOATEIBHO  pacHopsiKaTbCsl  ITHMH ~ HMYIIECTBAaMH B
XO03SIICTBEHHOM ~ OTHomeHnH. CympyraMm 3amnpenjaiuch Mpu  3Toi  dopme
3aKIIOueHUsT Opaka B3aWMHBIC [apeHHs, KpPOME KaK Ha BOCCTaHOBJICHHE
HApYIICHHOTO CTPOEHUs, Ui OTIPABJICHUS MYXEM TMOUYETHOW JIOJKHOCTH.
OTBETCTBEHHOCTH BO3Jaraiach Ha CyIpyroB pas3zelibHO, 3a UCKIIOUEHUEM CIyJacB
KOH()MCKALIUK UMYIIECTB O YTOJOBHBIM MPECTYIUICHUSM.

OcnogaHnus npekpawjenusi opaxa

bpak, 3akmioueHHBIH 1O BceM TpeOOBaHMSM IpaBa, MOT OBITH MpPEKpalieH
TOJIBKO TIO TTPABOBBIM OCHOBAHUSIM.

OcHoBaHUSIMU TIpEKpallleHus Opaka SBISUTMCHh KaK OOBEKTUBHBIE MPUYUHBI,
TaK U cyObeKkTUBHbIE. K IEpBBIM OTHOCHIINCH:

— CMEpTh OJTHOTO U3 CYIPYTOB;

— yTpara OJHMM M3 CYNPYroB I'Pa)k1aHCKOI'O MPaBOBOIO CTaTyca B CBS3U C
yTpaToil CBOOOJbI, H3MEHEHHEM COCJIOBHOTO TIOJIOXKEHHUS WM HU3MEHEHUEM
rpaxganctBa (capitis deminutio). [lo Bo3BpamieHun U3 I1UIeHa Opak
BOCCTaHABIIMBAJICS;

K cyOBbeKTHBHBIM OTHOCHJICS Pa3BOJ.

—pa3Boa — 3asBieHHEe OO0 oOTkaze OT OpauyHoro coro3a. Pa3Box B
KJIACCUYECKYIO 3MO0XYy ObUI CBOOOJHBIM M JOIMYCKAJICA Kak IO OOOIJHOMY
cormacuto cynpyros (divortium), Tak ¥ 10 OJJHOCTOPOHHEMY 3asBJICHHIO OTKa3a OT
OpauHoy xku3HU (repudium).

CBo0Oosa pa3Bojia — OJIHO U3 Hayaj pUMCKOro OpayHoro npasa. M, Hecmotps
Ha MHO’KECTBO Pa3BOJIOB B KOHIIE MEPHOJIa PECIYOJIMKH U B MEPHUOJ UMIEpPUH, a
TaKK€ Ha MPOTHBOPEYME pPa3BOJOB YUEHHIO XPHUCTHAHCKOM IIEpKBU O Opake,
cB00O/Ia pa3Bojia HUKOI/Ia HE ObUla HU OTMEHEHA, HU JJa)ke OrpaHUueHa, eclid He
CUMTATh MMYIECTBEHHBIX TMOCIEACTBUN A Cynpyra, Mo WHUIUATUBE WM TI0
BHUHE, KOTOPOTo Opak Ol mpekpaiieH pazBogoM.OpopMUTh pa3Boj MOXKHO OBLIO
TOJIbKO B OTHOIIEHUHU paHee JEWCTBUTEIBHOIO U MPOLLIOro Opaka, Hellb3sl ObLIO
TpeboBaTh pa3Boja B OTHOIIEHUU HEMPABOBOTO OpavyHOTO COI03a, JIUOO elle He
0(OPMIIEHHOTO JOJIKHBIM 00pa3oMm.
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TEMA 7. HacieacTtBeHHOe IPaBo

1. ITonsTHE M BUABI, (POPMBI HACIICTOBAHHUS.

2. O0mias XapaKTepUCTHKa M YCJIOBHS HACICIOBAaHUS I10 3aBCIIAHUIO H
HacJIEAOBaHUs 110 3aBEIaHUIO.

3. [Ipu3Banne K HACJICIOBAaHUIO TIPOTUB 3aBCHIaHUS: HEOOXOIUMOE
HacyenoBanue. [IpaBoBbIe ITOCIECICTBYS PUHITHS HACIICICTBA.

4. 3anmuTa HACIEACTBEHHBIX MpaB. 3aBENIATENbHBIC OTKAa3bl: JIETaThl H
(UIEUKOMUCHI.

Ocnoguvie nousimusi: IPeeMCTBO (SUCCESSIO), HACIICIOBAHKE 10 [TUBIIIBHOMY
npaBy (hereditas), mHaciemoBaHue 1O MpeTopckoMmy ImpaBy (bonorumpossessio),
3apemanue (testamentum), s3aBemarensHbId oTKa3 (legatum), duaenkomuce
(fideicommissum), mno 3aBemanuto (extestamento), mo 3akony (abintestato),
TpaHcmuccus (transmissio), yHHUBepcaabHOE HACJICACTBEHHOE IPaBOIPEEMCTBO
(successioperuniversitatem, inuniversumjus), CHHIYJISPHOE HACJICICTBCHHOEC
mpaBomnpeeMcTBO  (successio  singularis, in singulas res, cyOcTurynus
(substitutio).mpunsatue  HacmeactBa  (aditio, acquisitiohereditatis)  nexxadee
nacneactso (hereditasiacens).

1. IlonsiTue u BUabI, (OPMBI HACTEIOBAHUS.

HacnenoBanvem Ha3bpIBaeTCs NEpeXo] MMYILIECTBA YMEPIIEro JULa K
OpyruMm JmnaMm. Hacreocmeéo — TpeeMCTBO BCEX NpaB HAcleqoAarens B
yacTHONpaBoBoii cdepe. HaciencrBo cocTosyio W3 HMMYIIECTBEHHBIX IpaB
HacjenoJaTeNs, a CeMEWHble M JIMYHble TMpaBa He HacieaoBaiuch. He
Mo/Ipa3yMeBaeTcsl MOHATUEM HACJEACTBA MPEeMCTBO B cepe MyOIudHbIX IpaB U
myOJIMYHO-TIPAaBOBOrO cTaTryca. BMecte ¢ HacineACTBOM mepexoauiiv 00s13aHHOCTH,
0 OTIEKE U MOMEeYNTEeNbCTBY. HacinencTBo BkiIO4ano B ce0si HE TOJBKO BBHITOJBI U
BO3MOJKHBIE ~ OOOTalleHus] HMMYIIECTBEHHOTO  XapakTepa, C  HacJeICTBOM
HEpa3phIBHO CBS3BIBAIMCH JISKAIIUE HAa HAcJeAojaTesie o00s3aTesibCcTBA, B TOM
YHUCJIE T€, O KOTOPHIX OH HE MMEJ TOYHOI'O MPEJCTABICHUS WIM AK€ BOBCE HE
3HAJL

Hacnenosanue B Pume moriio ocymiecTBisiThesa B IByX (popmax: B ¢dopme
yhusepcanvrozo npeemcmea (hereditas - HacnenoBanue B COOCTBEHHOM CMEBICIIE) U
B (hopme cumeynapHozo npeemcmea OCPEACTBOM J1e2amo8 U (hudeukoMuccos.

[Ipn yHUBepcadbHOM TMpPEEMCTBE HACIEAHUK (HACIEIHHUKH) MOIyYal
3aBelIaHUe CO BCEM, YTO JODKHO BOMTH B COCTaB HACIEACTBEHHON Macchl (110
J10JITa 3aBEIATENI0) U IOJDKHO YUTH M3 3TOM Macchl (IO 10JIraM 3aBeriaTesis).

CuHrynspHOE HaCJEeJCTBEHHOE MPaBONPEEMCTBO, KOI/Ia HAacleIHUKaM
MPEIOCTABISIIUCh, TOJBKO OTJACNIbHBIE TMpaBa W OO0S3aHHOCTU (JIeraThl WA
3aBelaTeIbHbIC OTKa3bI).

B 3akomax XII Tabnui ymoMuHAIOTCS JBa BHUAAQ HACICIOBAHUS:
HacJIEJOBaHWE IO 3aBEIIAHMIO W HACIIEIOBAHHUE MO 3aKOHY (€C/M 3aBEllaHuEe He
COCTaBJICHO, NPU3HAHO HEICWCTBUTEIbHBIM WM HACIEIHUK, HA3HAYCHHBIM B
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3aBelllaHud, HE  NpuHUMan  HacjienctBa).  |OCOOEHHOCTH  PUMCKOTO
HACJIEICTBEHHOI'O IMpaBa — HEJIOMYCTUMOCTh COUETaHUs ATUX JBYX OCHOBaHWl B
HACJIEIOBAHUHU TOCJIE OJHOTO U TOTO K€ YMEPIIETro JIMIIA.

Pa3BuTHe MHCTUTYTA HACIIEJOBAHUSI B PUMCKOM IIpaBe MPOIILIO CISAYIOIINE
ATaIbI:

1) uMBMIIBHOE HACJICIOBAHNUE, T. €. HACJICAOBAHHUE IO IPEBHEMY IIUBUIIBHOMY
npaBy. [lo 3akonam XII Tabmuil yxe pa3iandanoch HAcCJIE€JIOBaHHE MO 3aKOHY U
HACJIEIOBaHKE IO 3aBEIIAHUIO;

2) HacJeIOBaHUE 10 MIPETOPCKOMY IPaBY IMOIYYHIIO CBOE PACIPOCTPAHCHHE
Moclie TOSBIEHUS 4YacTHOW coOcTBeHHOCTH. lluBHIBHOE HacienoBaHUE HE
OTMEHSJIOCH, HO ObLlIa, HAIPUMED, YIPOIIEHA IPOIEAYyPa COCTABIICHHUS 3aBeIaHus,
KOTHATUYECKUM POJACTBEHHHMKAM CTajO MPEIOCTABISATHCA TPAaBO  BJIAJCHUS
UMYIIECTBOM (TOJBKO TPaBO BIAJCHUS COOCTBEHHOCTBbIO, M TOJBKO TpHU
OTCYTCTBUU TPETEH3UW Yy IUMBUIBHOTO HacienHuka). [lozxke mnperopsl cramu
MpU3HaBaTh «0oJiee MOIXOANIMMU» HACIEIHUKAMH KPOBHYIO POJHIO, Ha 9TO
MOBJIMSUIO Pa3BUTHE OOHUTAPHOM (TPETOPCKOI) COOCTBEHHOCTH;

3) HacjemOBaHKWE MO MMIIEPATOPCKOMY 3aKOHOAATEIbCTBY A0 HOcTuHMaHa
0000LIMII0O TIPETOPCKOE 3aKOHOAATENBCTBO 110 HacleqoBaHMUI0. B ummneparopckom
MepuoJie MaTh yMEPIIEro CTaHOBUJIACh B Ouepeab ISl TOJyYeHUs] HACIIEICTBA
nepeji arHaTaMu;

4) HacnenoBaHue MO HoBelutlaM HOcTWHWMAHA BHOBb HM3MEHWIIO MOPSIOK
HACJICIOBAHMs MO0 3aKOHY M OKOHYATEJIBHO YTBEPIWIIO MPHUHIIUITBI HACICIOBAHUS
10 KPOBH.

2. OOwmias XapakTepUCTHKa M YCIOBHMS HAacCJIEJOBaHMs IO 3aBEIIAHUIO U
HACJIEJOBaHMsI 110 3aBELIaHUIO.

3aBenlaHUEM B PUMCKOM IIpaBe MMPU3HABAIOCH HE BCAKOE PACIIOPSHKEHUE Ha
Clly4ail CMEPTH, a JIMIIb TO, KOTOPOE COAEPkKAJI0 HAa3HAUYEHUE HacleaHuKa. Takoe
Ha3HAa4YeHHe JIOJDKHO ObUIO CTOATH B Hayaje 3aBellaHMs. 3aBellaHhe —
OJIHOCTOpPOHHEE, (opMalbHOE, TPAXKIAHCKO-TIPABOBOE PACIOPSIKEHUE JIMLA Ha
ClIly4ail ero CMEpTH, COAEPIKaBIlIee HA3HAYECHNE HACIEAHUKA.

3aBeniaHue — OJHOCTOPOHHSS CJEJIKa, TaK KaK B HEM BBIPAXKAETCS BOJIA
TOJIBKO HAacJEeA0JaTeNs, KOTOPbI MOXET B OJHOCTOPOHHEM IOPSAKE M3MEHUTH
WM OTMEHUTH 3aBelanve. KpoMe HazHaueHUs HACIEAHUKA, B 3aBELIAHUU MOTYT
3aKII0YAThCS M MHBIE PACIOPsDKEHMs Ha Cllydail CMEpTH: Jeratbl |
(bugeukoMuccbl, OTHylleHHe padoB Ha BOJIO, HA3HAYEHUE OINEKYHOB,
pacnopsbKEeHUsI 0 TOrpeOeHUH U T. 1.

3aBemiarenbHas MPABOCHOCOOHOCTH — 3TO CIHOCOOHOCTh COCTaBIIATH
3aBelIaHus, a TaKXke CIOCOOHOCTh BBICTYNaTh B KaueCcTBE HACJIEAHHMKA 10
3aBelllaHuIO0. 3aBellaTeNIbHas MIPaBOCIIOCOOHOCTh Oblila aKTUBHON U MTACCUBHOM.

VYcnoBus A1 COBEPILIECHMS 3aBEILAHNSA:

— CIOCOOHOCTh ~ 3aBelIaTeNsi K COBEPLIEHUIO JTOr0 akTra (aKTUBHas
3aBelllaTeNbHas ~ MPaBOCIOCOOHOCTH),  MpeArojarampomas Hajidyue  oOIein
MIPaBOCIIOCOOHOCTH B 00JACTH HMMYILECTBEHHBIX OTHOIIEHUU. [lpu HasHaueHun
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HacJeNHUKA JO/DKHA Oblla OTpaKaThCs JEUCTBHUTENbHAS BOJS 3aBEIIaTels.
[To’TOMY HUYTOXXHBIMHM IPU3HABAJIMCH 3aBEIIAHUs, COBEPIICHHBIC MO BIUSHUEM
3a0MyKaCHUS, oOOMaHa WIM TPUHYKJICHHS. 3aBellarejsIMd MOIJIM  OBITh
JICECIIOCOOHBIC COBEPIICHHOJCTHUE PHUMCKHE TpakJIaHe, HE HaXOJISAIIUeCsS II0J
qy)KOH BJIacThl0. AKTHUBHOH 3aBelIaTeIbHOH CIIOCOOHOCTBIO HE 001amaiu
MajiojieTHUE (JUIla JKCHCKOTO Ioja MOJIOXKE 12 JIeT M JHIa MY»KCKOTo ToJjia
MOJIOKE 14 JeT), AyImEBHOOOJBHBIC, PACTOYMTEININ, IOJBJIACTHBIC, paObl, JIUIIA,
OCYXJCHHBIC 32 HEKOTOPBIC TOCYAPCTBEHHBIC MPECTYIUICHHUSI, U TITyXOHEMBIC.

— cOoOMIO/IeHNe  YCTAHOBJICHHOW 3aKOHOM  (OpMBI  3aBEmIaHws: IS
COCTABJICHHSI  3aBEIIAHUS TPEOOBAIOCh TPHCYTCTBUE CEMH  CBHJICTEIICH,
HE3aBUCUMO OT TOTO, OBLIO 3aBEIIaHUE MUCHhbMEHHBIM WM YCTHBIM M Ha3HAYCHUE
HACJICHUKA JOJDKHO OBLIIO OBITH CACIIAHO JMYHO CaMHUM 3aBEIIaTeIeM, MPUTOM
SCHO M TOYHO. 3aBCIIaHHWC CUYHMTAIIOCh JCHCTBUTCIBHBIM, €CIIH OHO OBLIO
COCTaBJICHO B TpeOyeMol dopme.

— HaJJIeXKaIee Ha3HAueHHE HacJeJHHWKAa B 3aBEIIaHWU: HACICTHUKOM MOT
OBITh Ha3HAYEH JIUIIb TOT, KTO OBLI CIIOCOOSH CTaTh B HACTOSIIUM MOMEHT HJIH T10
HMCTCUCHUHM BPEMEHM HACJICTHHKOM.DTOT aKT MMeEJl pellaroliee 3HaueHUe, TaKk Kak
IIPU HEJEHCTBUTEILHOCTH Ha3HAYCHHUSI YHUUITOXKAJIOCh CaMO 3aBeIllaHueE.

3aBemiaTteab MOT HA3HAUYWTh OJIHOTO WM HECKOJIBKO HacCJIeAHUKOB. B
MOCIIeIHEM CiTydae pas3ziesl UMYIIECTBA MPOU3BOAUIICS Pa3IMYHO, B 3aBUCUMOCTHU
OT TOTO, YKa3aHbl B 3aBEIIaHUH JOJU MW HET, U €CJIM JOJW HEe OB YKa3aHBI, TO
HACJIEICTBO JICTHIIOCH TIOPOBHY.

JIOTIOTHUTENPHO K HETIOCPEICTBEHHOMY HACJICIHUKY B 3aBEIIAHWH MOTIIO
OBITh yKa3aHO €IIe OJHO JIMIO, KOTOPOE MOIJIO HACJIeIOoBaTh, €CIU IEPBBIMA
HAcJCMHWK TIOYeMy-THMO0 HE TpHoOpeTan TiepenaBaeMble TMpaBa. lakoe
MoJHA3HAUCHHUE HACJCAHUKA Ha3bIBaJIoCh cyocmumyyueti (Substitutio). Omno
MPUMEHSIOCh B CIICAYIONIMX CHUTYaIlUsAX: TMOJHA3HAUYCHHWE HACJICAHUMKAa Ha TOT
CiIy4ai, €clii TIepBbI HACJEAHUK YMPET PaHbIIe BPEMEHHU OTKPBITHS HACJIC/ICTBA;
Ha3HAUYCHHUE JIOMOBJIAJBIKONM HACJICIHMKA CBOEMY MaJIOJIETHEMY ChIHY Ha CiIy4au,
€ClId OH YMPET, HE JIOCTUTHYB COBEPIICHHOJETHS M, CJIEIOBAaTEIbHO, HE CMOXKET
caM Ha3HAYUTh HACJEAHWKA; HA3HAYEHHWE BOCXOISAIIMM  POACTBEHHHKOM
HacJIeJHHKA CBOEMY JIYIIEBHOOOILHOMY HHUCXOJSIIEMY POJICTBEHHUKY Ha CIydai,
€CII OH YMPET, HE BBI3JOPOBEB.

Vka3zaHHplli B 3aBElUIAaHUM HACIEOHUK JOJDKEH o00JamaTh MacCUBHOU
3aBelIaTeIbHON IPaBOCTIOCOOHOCTHIO. ITaccuBHas 3aBeniaTeIbHas
MPaBOCIIOCOOHOCTh - 3TO CHOCOOHOCTh OBITH HACIEIHUKOM, JIeraTapuem,
OTICKYHOM T10 3aBemanuto. [laccuBHas 3aBemniaTebHAs MPABOCIIOCOOHOCTh TAKXKE
He coBmajgana ¢ obuied. Ilpexae Bcero MOXHO OBIJIO COCTaBUTH 3aBElIaHUE B
o3y pada, cBoero wiM uyxoro. Eciaum pa® Obul Ha3HayeH HACJICAHUKOM B
3aBeIaHUM TOCIOJIMHA, TO TaKOS Ha3HAYe€HHE JOJDKHO OBLIIO CONMPOBOXKIATHCH, a
MO3JIHEE TIPEAIOIArajoch HEPa3phIBHO CBS3aHHBIM C OCBOOOXKJICHHEM pada,
KOTOPBIM B TO K€ BpeMs HE MMeEJI IIpaBa He NMPUHATH HacieacTBa. OH CTaHOBUIICS
HeoOXoauMbIM HacneqHuKoM (heres necessarius).
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Buow 3a6ewyanus:

— yCTHbIE — OOBSBICHHE U yTBepkJeHue nepen Haponneim coOpanuem
CBOEH BOJIM, OOBSIBJICHME BOMHOM CBOEH BOJIM JHOO Mepe]] BCTYIUIEHUEM B MOXO/I,
7m0 1nepes CpaXKeHUeM, 3aBellaHie MOCPEACTBOM BECOB M MEIM UM MaHIUIIALUN
— 3aBelIaTelib MepeaaBail CBOI0 CEMbIO U BCE CBOE€ UMYIIIECTBO JIOBEPEHHOMY JIHUILY,
KOTOpBbIN  OOS3BIBAJICSI  BBIMIOJHUTH  PACHOPSDKEHUS, JIeTaBIIMECS TYT Ke
3aBeIIaTeNIeM.

— MUCHMEHHBIE — BOJISI 3aBEIATEN M3JIaranach Ha HABOIICHHBIX TaOIMUYKaXx,
CKPEIUICHHBIX MOAMMUCSMHU 3aBEIIATEIIsI U CEMU CBUJICTEIICH;

A TaxKe, B FOCTUHHAHOBCKHM TEPHO] ObUIO M3BECTHO JBA BHUJIA 3aBEIIAHHMA
B 3aBHCUMOCTH OT TMPEANUCHIBAEMBIX 3aKOHOM (hOPMabHOCTEH: uacmiuble W
nyoOauyHble 3aBEIaHuUs.

YacTHPIMM CUYMTANNCh TaKWE 3aBellaHus, KOTOPhIE COBEPIIAINCH 0e3
ydyacThss OpraHoB TOCydapCTBeHHOW Biactu. [lpm dsToM  paznuyamuch
00blKHOBeHHAs U ocobenHas ¢opmul yacmuulx 3aseujaruii. OOBIKHOBEHHOE
YacTHOE 3aBEIlaHWE COBEPIIAIIOCH YCTHO WJIM MHUCHbMEHHO B MPHUCYTCTBUH CEMU
CBUJICTEIIEH.

[IyOnuunble 3aBemiaHus ObUIM JBYX BHJOB: 3aBEIIaHUE TOCPEICTBOM
COCTaBJICHUS MPOTOKOJIA CyJa WJIM MYHHUIIMITAIIBHOTO Marucrpara u 3aBellaHue B
dbopMe mepenaund HUMIIEpATOPy Ha XpaHEHHWE IMHUCHbMEHHOTO paCHOpsDKEHUsI Ha
CIIy4ayd CMEPTH.

3aBelllaHhe MOXET HE MMETh IOPUIMYECKOM CHUJIBI C caMOro Hauaja Wiu
MOTEPATH €€ BIOCIEACTBUU. B J11000M Cilydyae OHO MOIJIO OBITh OCIIOPUMBIM WIIU
HAYTOXHBIM.

3asewanue HUUMONCHO & clyuae:

— OTCYTCTBUS Y 3aBelaTessl aKTUBHOM 3aBellaTeIbHON MPaBOCIIOCOOHOCTH;

— HecoOmoieHus (popMbI 3aBEIAHUS;

— COCTaBJICHHSI HOBOTO C YHUUYTOKEHHEM CTApOr0 WIIM 3asgBJICHUEM 00 STOM
B OTHOIIICHUH 3aBEIIaHUM, COCTaBICHHBIX 10 j1eT Ha3ax;

— OTCYTCTBUS JIEUCTBUTEILHOTO HA3HAUCHHUS HACIETHUKA;

— COBEPIIICHHUS 101 3201y KICHHEM, IPUHYKICHUEM WK 00MaHOM;

3aBelllaHne HeICHCTBUTEIIBHO:

— BCJIEJICTBME OTMEHBI €ro 3aBeniaTeleM, KOTopas B ApPEBHEWIEEe BpeMs
MorJia ObITh MPOU3BEACHA TOJBKO MYTEM COCTABJICHUS HOBOIO 3aBEIIaHUS, a IO
MPETOPCKOMY TpaBy — MyTeM YHUUTOXeHUs tabulae testamenti (CppIBOM C HUX
neyarei);

— eclu 3aBelIaTeNb oTepsieT aKTUBHYIO 3aBelIaTeIbHYIO
MPaBOCIIOCOOHOCTH IO COBEPIIICHUH 3aBEIIaHNs;

— €CJIM BCE Ha3HAUYCHHbIE HACJICAHUKH YTPaTAT MACCUBHYIO 3aBEIIATEILHYIO
IIPaBOCIIOCOOHOCTB;

— €CJIM HACTICHUKU YMPYT PaHbIIIe 3aBENIaTes;

— €CJIM HACJICTHUKU HE TIPUMYT HACIIEICTBA;

— €CJIM B 3aBEIIIaHUU HAPYIIAIOTCS MHTEPEChl HEOOXOIUMBIX HACIEIHUKOB.
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HacnenoBanre mo 3akoHy HAacTynajo B CIEAYIOIIMX CIIy4yasx: a) €clid
HACJIEJHUK I10 3aBEUIAHUIO 110 TOM WJIA MHOW NPUYMHE HE BCTYHWJ B HACIIENICTBO;
0) eciu 3aBellaHWE HE OBbUIO MPU3HAHO JEHCTBUTENBHBIM; B) €CIH IOCHe
yMEpILEro JKIa BOOOIIE HE OCTAIOCh 3aBEIAHU.

B snoxy 3akonoB XII Tabuuil cyiiecTBOBaIu TpU ouepe I HACISTHUKOB:

1) numa,  HaxXOMWBINMECS B~ MOMCHT  CMEPTH  HaCleIoJaTens
HETOCPEACTBEHHO IO €ro BiacThio (T. €. neTH paterfamilias; ero BHyku B cirydae
CMEpPTU TMOJBIACTHBIX JETEH; YCHIHOBJICHHBIE; >KEHAa B cliydyae Opaka «cC
HaJIO)KEHUEM PYKW»), a TAKXKE T€, KOTOPBIE ObLIIM 3a4aThl B 3TOT MOMEHT;

2) Omkaiimme 1Mo CTENEeHW POJICTBA, T. €. NMPU OTCYTCTBHH COOCTBEHHOM
CEMbH Yy YMEpIIEro MPU3BIBAIOTCS €ro OpaThsl U CECTPhI, a TAKXKE MaTh, €CJIM OHA
COCTOsIJIa C OTIIOM MOKOWHOTO B Opake cum manu, — T. €. JIWIA, HaXOSAIUEC BO
BTOPOI1 CTENIEHU arHaTUYECKOr0 OOKOBOTO POJICTBA C MOKONHBIM;

3) poxnyH, eciii He OBLIO arHaToB.

B Oonee pa3Butbie BpemeHa PecnyOnuku W NOpUHIMIMATA B CHUCTEME
HAaCJIEJOBaHMUS BO3pOCIAa POJIb KOTHATCKOro (KpoBHOro) pojctBa. Ha mepBom
MECTE B OYEpPEIH HACJIECAHUKOB CTOSUIM JETH HACIEAO0JATelsd, B TOM YHUCIE U EMY
HemnoJBJIacTHbIE. Ha BTOpOM MecCTe CTOsIM arHaTCKHe poJcTBEHHUKU. Ha TpeTtbeM
MECTE CTOSUIM BCE KOTHATCKHE POJCTBEHHUKH 10 6-01 cTeneHu poacTtBa. U ToapKo
Ha YETBEPTOM MeCTe ObLIT IEPEKUBIIUNA CYTIPYT.

OCHOBHOWM MPUHIHUIN FOCTUHUAHOBCKON CHCTEMBI — HACIEAOBAHUE KOTHATOB
0e3 paznuuus Mosia Mo MOPSAAKY UX ONM30CTH K yMEpIIEMY M C COOJIIOJIEHHEM
MOpsKa MPU3BAHUS K HACJIEIOBAHMUIO.

Ecnu HacnencTtBo He ObUIO MPUHSITO HU HACIEAHUKAMU IO 3aBEIIAHUIO, HU
HACJICIHUKAaMHU 10 3aKOHY, OHO CTaHOBHWJIOCH BBIMOPOYHBIM. B 1peBHenine
BpEMEHa TaKo€ MMYIIECTBO CYHUTAJIOCh HUYEHHBIM U MOIJIO OBITh 3aXBady€HO
KaXabpiM kenarommM. € 3M0XWM  [NpUHOMIOATA BBIMOPOYHOE  HMYILIECTBO
MepeIaBaioch TOCyAapCTBY, TaK ABIYCT MPEAOCTABUII PECIyOIMKAHCKON Ka3He
MPaBO BUHIUILMPOBATH BBIMOPOYHOE HUMYIIECTBO. BIOCIENCTBUM 3TO MpPaBO
nepenuio Gucky. Hekotopsie kopriopanuu (Hampumep, JIETUOH), a TaKKe [IEPKOBb,
MOHACTBIPM UMEJHM MPEUMYIIECTBEHHOE TPaBO Mepea (PUCKOM Ha BBIMOPOUYHOE
MMYIIECTBO CBOMX YJICHOB.

3. IlpusBanwe K HacJIEJOBAaHUIO TIPOTUB 3aBEIIaHUSA: HEOOXOIUMOE
HacnenoBanue. [IpaBoBbie MOCIECTBUS IPUHSATUS HACIIEACTBA.

B gpeBHelmyro 3m0Xy 3aBeliaTeNb  IMOJB30BAJCS HEOTPAaHUYEHHOM
CBO0OJ/ION paclopspKaThCsl HACHIEICTBEHHBIM MMYIIECTBOM. 3aTeM MOSIBUIIOCH
OTpaHUYCHHE 3aBellaTesIbHOW CcBOOOMABI. [locTeneHHoe orpaHudeHue CBOOObBI
3aBelIaHUsl BBOAWJIOCH TMOJ] BIUSHUEM TOW MBICIH, YTO CYIIECTBYIOT TaKHE
OTHOILICHUS MEXKAY 3aBellareieM MU ero OJIM3KUMHU, KOTOpble OH HE BIpaBe
UTHOPUPOBATh,  paclopsikaschb CBOMM  uUMyliecTBOM. COOTBETCTBYIOILIWE
orpaHWYeHus, CHOpPMYIHpOBaHHBIE B pa3HOE BpeMs, COCTaBUJIU IMPaABO
HEO0OXOIMMOTO HACJIEIOBAHUS B OObEKTHBHOM CMBICIIE.

B kBUpHTCKOM TpaBe 3T OTPaHUYEHHsI CBOAMINCH K TPEOOBAHUIO, YTOOBI
3aBelIareab JU00 Ha3HAUMJ HACIEAHWKAMU CBOUX IOJBIACTHBIX arHaroB, JIMOO
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OTKPBITO JIMIIWJI MX HACIEACTBA. YKa3aHUS MPUUMH HE TpeOoBanoch. CHIHOBBS
JUIIAIACHh HACJIe[ICTBa MOMMEHHO. Jlouepu M BHYKHM MOIJIM OBbITh HCKIIFOUYEHbI
oOmielt (pazoil. YKIOHEHHE OT 3TOM (POPMAIHLHOCTH MO KBUPUTCKOMY IpPaBy B
OTHOILIEHUHU CHIHOBEW JIeJIalla 3aBEIIATEIIbHOE PACTOPSIKEHUE HEICUCTBUTEIbHBIM
U OTKPBIBAJIO HACIIEIOBAHUE MO 3aKOHY. lIpy ymMoimyaHuWM B OTHOLIEHWUU APYTUX
JIUIL TIOCJIEIHUE TTPU3BIBAINCH K HACTIEIOBAHUIO BMECTE C TEMH, KTO ObLIT yKa3aH B
3aBEIAHUH.

[Io mpeTopckoMy JOMKTY OTO MNPABWIO PACIpPOCTPAHWIOCh M Ha
AMAHCUIIMPOBAHHBIX JETEH. DTO O3HAYaj0, YTO YMOJIYAHHE O HUX B 3aBELIAHUU
JaBajo0 MM MPaBO HAa OCOOBIA MCK, MOCPEACTBOM KOTOPOIO OT HACJIEHOBaHUS
OTCTPAHSAJIUCH ITIOCTOPOHHUE JINIA, YKA3aAHHBIE B 3ABEIIAHUN.

OnHako Takux (QOpPMaNbHBIX OTpaHHYEHUN TIpaBa 3aBellaHus OBLIO
HEJAOCTaro4yHo. BocnomHeHne npoOena OCyIECTBWIOCh B J€ATEIBHOCTH
LHEHTYMBUPAJIBHOIO CyAda — CHELHMAIbHOM CyneOHOM KOJUIETHH, 3aHUMaBIIEHCS
pPaccMOTPEHHEM CIIOPOB O 3aBellaHusAX. bbulo BbpaboTaHo cieayroliee npaBuio:
3aBelaresib  00s13aH  OCTaBUTh ONPEICIICHHYI0 4YacTb CBOEr0 HUMYIIECTBa
HEKOTOPBIM POJCTBEHHUKAM (HUCXOASIIUM, BOCXOSIIUM, HOJHOPOJHBIM U
€IMHOKPOBHBIM OpaThsM U cecTpaM), B NPOTHUBHOM cllyyae, OTH JIMLA
npuoOpeTasy MpaBO OCIOPUTH 3aBEIIaHUE nO Henobe3HoCcmu, OKa3bIBas, UYTO
3aBeIlaTe]b Hapyllwl CBOM MopanbHblil aoar. Cya MOT  YIOBJIETBOPUTH HX
TpeOOBaHUsI, OCHOBBIBAsICh Ha (PUKIMHU (3aMMCTBOBAHHOW M3 IPEUECKOro Mpana),
YTO 3aBEIATENb, COCTABIIAS 3aBELIaHUE, OB HE B CBOEM YME.

YroObl NpenoTBpAaTUTh TAKOW MCK, 3aBellaTelb JOJKEH ObUI B CBOEM
3aBEIIAHUN OCTABUTh YKa3aHHBIM JIMI[AM TaK Ha3bIBAEMYIO 0053amenbHyI0 000
HACJIEJCTBA. 3aBEUIATeNb MO MPEIOTBPATUTh OTMEHY 3aBELIAHUS U HE OCTaBISAA
00s13aTeNbHON 10M. DTO MPOMCXOIMUIIO TOT/AA, KOTAA OH JIMIIAJT BO3MOXKHOTO
HacJelIHMKa IpaBa Ha HACIEACTBO II0 JOCTAaTOYHBIM OCHOBaHUAM. TakuMmu
OCHOBaHMUSIMU  IPU3HABAJINCH CIIEYIOLLHE: HEJOCTOMHOE  IIOBEIECHUE
MIPEAINONIAraéMOro HACJIEAHUKA IO OTHOUIEHUIO K HAcCJEeIONaTeN0; >KEJIaHue
3aBeIaTess IPUHECTHU M0JIb3y CAMOMY HACJIEAHUKY (€CIIM OH, HallpUMeEp, NpU3HaH
pacTOYUTENEM, TO HACICAHUKOM B 3aBEIIAHMM HA3HAYAETCS €ro ChIH, KOTOPBIN
BBIIIJIAYMBAET PACTOUMUTEIO AJIMMEHTHI).

Pumckoe mnpaBo mnpeaycMmarpuBaio JABE CTaAuM IIpolecca Iepexona
HACJIEJICTBA: OTKPBITUE HACJIEACTBA U IIPUHATHE HACIIENCTBA.

OTKpbITHE HACIEACTBA NPOUCXOAUIO B MOMEHT CMEPTH HACIIEIOIATEIIS.
Opnako nuila, MPU3bIBa€MbIE K HACJIEAOBAHMIO, €Ill€ HEe MPUOOpEeTad MpaBo Ha
MMYLIECTBO. Takoe MpaBo BO3HUKAJIO Y HUX JIMIIb C IPUHATHEM HACIEACTBA.

HacnencTtBo OTKpBIBAIOCH CO CMEPTHIO HAciaenoaaress. B 3ToT ke MOMEHT
ONpeNeNsUINCh JINIIA, pU3bIBaeMble K HacaeaAcTBy. Ho oHu He mpuoOperanu mpasa
Ha HaCJIeICTBEHHOE UMYIIECTBO, I0KA HE BCTYIAJIN B HACJIEICTBO.

3a BpeMsi MeXAy OTKPBITHEM HACJIEICTBA U €r0 IPUHITHEM HACJIEICTBEHHOE
UMYIIIECTBO HE MPUHAJUICKATIO HUKAKOMY JIUILy — Jiexadee HacienctBo (hereditas
lacens).
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B TOT neproa, noka HaciIEACTBO CUUTAIIOCH «IeXcauyuMy, 3aBIaJIECHUE UM HE
ngomyckanock. OnaHako ObUIO BO3MOXKHO MPUOOPECTH €ro IMOCPEICTBOM
puoOpEeTEeHM 110 IaBHOCTH B KaueCcTBE HaclieaHHKa (usucapio pro herede). Takoe
npuoOpeTeHNe 3aKIoYajoch B TOM, YTO TOT, KTO BJajell OJHON BEUIbI0 U3
«JIe’Ka4yero» HaclieJICTBa B TEUEHHE OJHOTO Tojia, MpUoOpeTa COOCTBEHHOCTh HE
TOJIKO Ha HEe, HO M Ha BCE HACJEACTBO (T. €. MPUOOpEeTan CTaTyc HacleIHUKa
Bcero umyiiectsa). [Ipu TakoM mprUOOpPETEHUHN HE BBINOIHSUIUCH CPOKU JAaBHOCTH
Y HE y4HMThIBaJIaCh A0Opas BoJis Juma. [103TOMy B KlacCMYECKUM MEPUOA TaKOe
NpUOOpETEHUE CTall0 CUYUTAThCSl HEIOCTOMHBIM. B CcOOCTBEHHOCTH cTana
MOCTYIATh JUIIb 3aXBaYEHHAs BO BJIa/JICHUE BEIllb.

[IpaBuno OJHOrO TOJa COXPAHSUIOCH Kak JUIsl JBHJKUMBIX, Tak W s
HEJIBIDKMMBIX Belled BIUIOTh 10 3noxu FHOcTuHMaHa, Korja CTaidud MPUMEHSITHCS
OOBIYHBIE CPOKH JTABHOCTH.

B uuBUIBRHOM MpaBe IEMCTBOBAIIO JIBA MOJIOKEHHUS, ONMPEACISABIINX MOMEHT
MIPUHATHS HACIEACTBA. Bo-TIepBbIX, HACIEACTBO OTKPHIBAJIOCH B MOMEHT CMEPTHU
HaclieoAaTeNsi, cpa3y € MOCIE€ 3TOr0 arHaThl, HAXOJMBIIMECS BO BIACTHU
HacleoAaTeNs, CYUTAIUCh BOCIPUEMHHMKAMH HACIEICTBA. BO-BTOpBIX, arHaThl
BBOJIMJINCh BO BJIAJICHUE HACIEACTBOM IOMHUMO HMX BOJHM, T.€. OHHM HE MOTJIU
OTKa3aTbCs OT MPUHATHS HACJIEACTBA.

[Ipunsitue HaciencTBa  ObUIO  PETrJIAMEHTUPOBAHHOM — MPOIEAYPOM.
Hacnennuk (0e3pa3inyHO, MO 3aKOHY WJIA IO 3aBEUIAHUI0) JIOJDKEH COCTABUTH
ONMKCh HACJIEICTBEHHOTO HMMYIECTBA (€€ COCTaBIICHHWE CJIEOBAJIO HayaTh B
TeyeHue 1 Mecdla co JHS OTKPBITHS HACIEJCTBA, a 3aKOHYUTh B 3 Mecsla ¢
Y4acTHEM KPEAUTOPOB, HOTaApUyca U JPYruX 3aUHTEPECOBAHHBIX JUll). MOMEHTOM
MIPUHATHUSL HACIIEICTBA OINpEAeNsuica OOLMI Mepexo] BCceX MpaB U 00sS3aHHOCTEN
HacJe10aTeNsl, HeB3Upasi Ha COCTABJIICHUE ONUCH U (PaKT €€ OKOHYAHUS.

B cootBercTBUM ¢ mocTtaHoBiIeHUEM UM nperopa deoxocus B 450 1. ObLIO
BBEJCHO MOJIOKEHUE, COTJIACHO KOTOPOMY HEKOTOpPBIE JIMIIA MOIJIM Iepe1aBaTh
CBOE TMPaBO HACJIEIOBaHUA COOCTBEHHBIM HHUCXOISAIIMM HACJEIHUKAM, TakK
Ha3bplBaeMasi TpaHCMHUCCHUS. TakuM  00pa3oM, HAAENSIUCh  HUCXOJSIINE
HacjenonaTens (AeTH, BHYKH), TPU3BAHHBIE 10 3aBEIIAHUIO W YMEpIIUE [0
MOMEHTAa BCTYIUIEHUS B HACJIEACTBO.

Hacneocmeennass mpancmuccus (transmissio delationis) - sro mnepexon
npaBa MPUHATH HACIEACTBO K HAcJEJHUKAM JIMIA, HE YCHEBLIEro MPHUHATh
Ha3HAUYE€HHOE €My HACJIEJICTBO BCJIEACTBUE CBOECH CMEPTH.

[Ipunsitue HacimencTtBa ObUIO  OECIIOBOPOTHBIM — aKTOM, T. €., TPUHSB
HACJIEICTBO, HEJIb3s ObUIO B JaJIbHEMIIIEM OTKa3aThCsl OT HETO.

BcenencTBrue mpuHATHS HACleNCTBa MPEKpPalIaioch NEPEXOAHOE COCTOSIHHUE
KaK HacJeACTBa, TaK W Hacieauuka. [IpuHsABIIMI HAcIencTBO Jenaics
HAaCJIETHUKOM.

4 3amuTa HACJEACTBEHHBIX IpaB. 3aBellaTeJbHbIC OTKa3bl: JieraThl U
(hHUJICMKOMUCHL.
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HagoGHocTe B cyneOHOW 3amuTe Yy HacJeIHHWKA MOIJIa BO3HUKHYTh
BCJICJICTBHE TOTO, YTO KTO-TO HE MPHU3HABAJI TEX MpaB, KOTOPbIC BXOMAT B COCTAB
HACJIeJICTBA, UM BCJICJICTBUE TOTO, YTO KTO-TO CBOMM TOBEICHUEM HapyIIaa I
HE MpU3HABAJ TpaBa JaHHOTO JIMIIA KaK HACICAHHKA.

Jlis  3amuThl  CBOMX  HACIEACTBEHHBIX IMpaB  HACJICTHUKY  ObuH
NPEI0CTABIICHBI CIICIYIOIINE UCKH O HACIIEACTBE:

—obwun uck o nacreocmse (hereditatis petitio) — BUHAMKAIIMOHHBIA HCK
HACJIETHUKA WM JIUIA, 3aCTYHAIOIIET0 Ha ero MecTo (YHHUBEPCAIBHOTO (UIACHKO-
Muccapus, Qucka U T.Jd.), KOTOPbIM OTBICKMBAJIOCh Bce HacienacTBo. He
BJIQJICIOINNN HACJICCTBCHHBIM MMYIICCTBOM HACJICTHUK TPEIBSIBIISUT 3TOT MCK K
BJIQJICIOIIEMY HEHACJICTHUKY. DTOT UCK OBbLI HAIIPABJICH MPOTHB BCSAKOTO, KTO WA
ocliapuBajl HACIEACTBEHHOE MPaBO HMCTIA, BbIJaBas ce0s 3a HacCJEeIHUKA, WIIH
yACpKHUBAI Yy ce0s HACJICICTBEHHBIC BEIM, HE YKa3blBas B CBOC OIPaBIaHHC
HUKAaKOrO0 THTYyJIa (HallpuMep, OCTAapUBaeT JICHCTBUTEIHLHOCTH 3aBEIIaHUS, W3
KOTOPOTO BBIBOAWT JAHHOE JIMIIO TIPAaBO HACIIEIOBAHHUS );

— CNeyuanbHulll  3AUWUMHBIL  UHMEPOUKM — NPEmOPCKO20  HACAeOHUKA
(hereditatis petitio possessoria), ¢ IMOMOIIBIO KOTOPOTO MPETOPCKHM HACIIECIHHUK
MOT TIONyYUTh BJIAJICHUE BEIaMH, MPUHAIICKAIMMMHA K COCTaBY HAaCJE/ICTBA.
WMHTEpIUKT TPETOPCKOr0o HACIEIHUKA TMOMJISKaT TEeM e MpaBujaM, 4YTO H
BBINIIEyKa3aHHbIN HCK. C Tepexo/IoM K IMPOIECCy AKCTPAOPAUHAPHOMY pa3jInure
MeXTy OOOMMH BHJAMH 3alllUThl HACIEJACTBCHHBIX MPaB OKOHYATEIHHO CTEPIIOCH,
a MHTEPAHUKT CTaJl CPEICTBOM JUISI CKOPCHIIEro IOJYy4YeHHUS IMPOBU30PHOTO
BJIQ/ICHUS HACJIEJICTBOM;

— CUHSYIAPHBIU  UCK — WCK, KOTOPBIA HaxOOWwics B PacHoOpsHKEHHUU
Hacienonarens. IIpeabsBiasiics TPOTHUB  JIMI, KOTOpPbIe HE OCHapHBalld
HACJICJICTBEHHOrO0 TIpaBa HACICAHWKA, a TOJbKO IO JPYTMM OCHOBaHHUSM HeE
KEJIal0T BO3BpPAIATh HACJICICTBEHHBIX BEIICH WM TUIATUTH MO HACIICACTBECHHBIM
TpeOoBaHusM. Hampumep, eciu TpeThe JIMIO 3aJep)KUBaeT y cels Bellh W3
cocTaBa HAcIleACTBa, HACICTHUK MOXET MPEIBIBUTH TOT K€ BHHIUKAIIMOHHBINA
UCK, KOTOPBIY OBLIT OBl IPEIBSBIICH HACEA0JATEIEM, €CITU Obl OH ObLIT JKUB.

Lex Julia el Papia Poppaea yctaHOBWJ, YTO B HEKOTOPBIX CIyd4asx
HACJICJICTBO, YK€ TPHUHATOE HACJICIHUKOM, MOXET OBITh OTHATO Yy HEro Kak Yy
HeZoCcToHOTO. OTHUMaeMoe TakuM O00pa3oM HAaCJCICTBO IEPEAaBAIOCh WIIH
JAPYTUM HACJICTHUKAM, WK B Ka3Hy; MPUYEM Ka3Ha BBITOJIHICT BCEC Ha3HAYCHHBIC B
3aBeIaHUU OTKAa3bl, YIJIAYMBACT HACIICICTBEHHBIC JOJTH U T. 1.

3asewamenvHovle omKazvl:

Jlecam (3aBeniaTenbHBIN OTKa3) — paclopsiKEHUe, KOTOpoe MAeNajioch B
3aBeIlaHuU HacleA0aTesIeM U COCTOSIIO B MPEAOCTABICHUH OTIPEICIICHHOMY JIHILY
KaKoro-au0o mpaBa WJIM HWHOM BBIFOJBI 3a CYET HACICACTBCHHOIO HMYIIECTBA
(HammpuMmep, ¢ MMOMOIIBIO JieraTa yCTaHABINBAIOCH MTPABO JIeraTapus Ha N3BECTHYIO
WIK  ONpEACICHHYI0 Bellb Haciemomartens). Jlerarapuit —  TIpeeMHUK
Hacjenonaresl B OTACIBHOM IIpaBe, HO HE B KaKOH-TO [I0JIe HACJEICTBA
(CHHTYJSIpHBIA ~ XapakTep TpeeMcTBa Jieratapus). [losydeHume Jierata He
COIPOBOXIAJIOCH OTBETCTBEHHOCTHIO 32 JIOJITH HACIIEI0AaTeIIs.
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Jlerat Mor OBITH OCTaBJIEH TOJILKO B 3aBCIIaHNH. Henw3st ObUIO BO3JI0XKUTH
JIEraTel Ha HACJICIHHUKA II0 3aKOHY. B ITPAKTUKC HCPECAKO BCTPCUHAINCH CIy4dau,
Koraa JICraTbl COCTABJIAJINCDH oe3 COGJ’IIOI[GHI/IH (I)OpMI)I 3aBCIIaHHUA, a
PacCIOps>KCHUEM  Ha cnyqaﬁ CMCPTHU, HC COACPKAIINM B cebc Ha3HaYCHUE

HACJICTHUKA.
Buoos necamos:
—legatum per vindicationem - ycTaHaBIMBaJCA IIOCPEACTBOM CIIOB,

Hanpumep: «OtkaspiBato 1 gato Tunmro pada Ctuxa». JIuno, KOTopoMy OTKa3aHo,
MOJIydaJJoO B MOMEHT TMPHUHATUS HACIEACTBA HACJIEIHHKOM Cpa3y IpaBo
COOCTBEHHOCTH Ha OTKAa3aHHYIO BEIllb WJIM MPAaBO Ha CEPBUTYT U MOTJIO B CIyyae
HEBBIJIAYH MPEABSIBUTH MIPSIMO BUHANKAIIMOHHBIN HCK;

— legatum per damnationem — masHavaiics B ¢gopme «heres damnas esto
dare» — «HacieIHUK MycTh OyIeT 00s3aH NepeaTh TO-TO TAKOMY-To». Benencteue
ATOrO Jierara Ha HAacJEJHMKAa BO3J1arajoch 00s3aTENIbCTBO HCHOJIHUTH TO, YTO
0TKa3aHo, — 00513aTEJIbCTBO;

— legatum sinendi. Hacnennuk oO0sA3bIBAJICS TOJNBKO TO3BOJIMTDH JICTATAPHIO
B3SITh OTKa3aHHYIO BEIlb;

— legatum per praeceptionem — BO3MOXEH TOJBKO B TOJb3y OJHOTO W3
COHACJIEIHUKOB: OJIHOMY U3 HHUX OTJAeTcsl Kakas-1u00 Bellb HE B CYET €ro
HACJIEJACTBEHHOM JI0MIH.

Duoeurxomuccol(oOpaieHue K YeCTH APYroro) — He(OPMAIbHBIC JIETAThI,
3aKII0YMBIINE B cebe mpocbOy (YCTHYIO WM MUCBMEHHYIO) AaTh WIH CHENIaTh
YTO-IMO0 ISl IPYTOTro JIMIA, HE YIIOMSIHYTOTO B 3aBEIIAHHH, [10J] YECTHOE CJIOBO.

B pecnybnukaHckuid nepuoa (PUAEHMKOMHUCCHI HE TOJIb30BAJIUCH MCKOBOM
3aIUTOMN, UCTIONHATh UX CUMUTAJIOCh HPABCTBEHHOM OOS3aHHOCTHIO HACIEAHUKOB.
[Ipn nmneparope ABrycre UM CTAIA NPUIABATH IOpUANYECKOE 3HaYeHUe,
CBSI3aHHOE C 0OpaIlleHHEeM K aIMUHUCTPATUBHOE BJIACTH — KOHCYJTY.

®dunenkoMucc MOr ObITh BO3JIOKEH Ha HACJIETHUKA KaK 110 3aBEIIAHUI0, TaK
U 110 3aKOHY; OH MOT OBITb YCTQHOBJIEH M paHbllie, U MO3KE 3aBELIAHUS B BUJEC
JIOTIOJIHEHUSI K HEMY; YCTaHOBJICHHBI paHee, OH MOT ObITh 3aTeM YTBEP)KIEH B
nocienyroneM 3aBemanui. Kakoi-mm6o Gopmel 1 HUX HE TpeOoBaiIoCh: OHU
MOTJIM OBITh YCTAHOBJIEHBI Ja)K€ MPOCTHIM KHUBKOM ToOjOBBl. Kak mpaBuio,
(UIEMKOMHUCCHI OCTABIISIMCH B BUJIE MUChMa HA UM HACJICTHUKA.

duaenKoMHUCC MPEBPATHIICS B CaMyl0 CBOOOJHYIO (pOpMy 3aBeIaTeIbHOTO
pacnopsKeHus , 00palIeHHOTO K HACHEIHUKY UM JOJKHUKY 3aBellaTess.

dunenkomuccesl coOmu3miInch ¢ jgeraramu. B 529 r. IOctuamnan o0beInHIIT
uX.

Jleratbl monyuynsin B Pume MmMHMpPOKOE pacnpocTpaHEHHE. 3aBeuiaTenv
Ha3Hayalyd CTOJBKO JIEraToB, YTO HAcCJlEeIHMKaM HE OCTaBaJloCh Huyero. B
MHTEpecax HACJEeIHUKOB ObUIM BBEIECHBI OIpPAaHUYEHHUS JETaTOB. Y CTAHOBUJIU, YTO
HEeJb3s1 Ha3HA4aTh JieraTel pazmepoM cBbilie 1000 accoB Kaxplil, a jerarapuii He
JIOJDKeH  TMoJiydaTh  OoJipllle  HacienHuka. 3akoHoM  Danbuuaus  ObuIo
rapaHTUPOBAHO HACJICIHHUKY TMOJIyYeHHE YeTBEepTH HacienctBa (Danpnumuenas
YETBEPTH).
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TEMA 8. O0mue moJsioxxeHusi 0013aTejibCTBEHHOr0 npasa. OtaebHbIe
BHU/IBI 00513aTEJILCTB

1. OGmue mojoxeHus: 0053aTeIbCTBEHHOTO MpaBa
2. OTnenpHbIE BUIBI 0053aTEIBCTB.

OcHoBHBIE TOHATHUS: 00s13aTenbeTBO (0bligatio), ucrnonHeHune o0s3aTenbCTBa
(solutio), obHoBiIeHHEe oOs3aTenbeTBa (NOVAtio), 3auer (Compensatio), 3amaTok
(arra), meycroiika (Stipulatiopoenae), ocBoboxkaenue ot moira (remissiodebiti),
HaTypalbHble 00s3aTenscTBa (obligationis naturalis), HMBUIBHBIE 00S3aTENbCTBA
(obligationes civiles), kpenutop (creditor), mopkauk (debitor), meccuu (cessio),
KOHTpakKThl (contractus), makrtel (pactia), BepOaibHbIC KOHTpakTHI (Verbis),
auTepaibHble KOHTpakThl (litteris), peanbHbIe KOHTPAKTHI (I€), CTHITYJISIIHS
(stipulatio), moroBop ycranomienus mpuumanoro (dotisdictio), moroBop 3aiima
(mutuum), moroBop ccyael (commodatum), moroBop xpanenus (depositum),
KOHCCHCYaJlbHbIe ~ KOHTpPakThl  (CONSENSU), JOroBOp KYIUIM —  POJAXKH
(emptiovenditio),  moroBop  Haiima  (locatioconductio), HaiiMm  Bemei
(locatioconductiorei), moroBop mnoapsima (locatioconductiooperis), Haiim ycayr
(locatioconductiooperarum), moroBop ToBapHiiecTBa  (SOCietas), goromop
nopydenus (mandatum), Oe3bIMsSHHBIE KOHTpakThl (contractusinnominati),
JI0TOBOP MEHBI (permutatio), oneHouHbIH goroBop (aestimatum.

1. OO0uue nosaoxeHus: 00s13aTeIbCTBEHHOTO MpaBa

CrnpaBeIMBBIM OyJI€T MPU3HATH TOT (DAaKT, YTO HAUOOJIEE MOIHBIM 110 CBOEH
pa3pabOTaHHOCTU SBJISIETCS YYEHHUE PUMCKUX IOPUCTOB 00 00s3aTeNbCcTBaX,
KOTOPOE JISKUT B OCHOBE BCEX ITUBWIMCTHUYECKUX KOHIIEHIUN 00 00s3aTeIhCTBAX
Ha pa3HbIX dTanax (OpMUPOBAHUS TAHHOU TEOPUHU.

[Tox 00s3aTENbCTBEHHBIM MPABOM TPATUITMOHHO MIOHUMAETCS COBOKYITHOCTD
MHCTUTYTOB WU HOPM, KOTOPBIMU PETyJIUPYETCS TMOPSIOK OTHOLICHUH ABYX
CyOBEKTOB IMpaBa, 1Mo MOBOIY BOZHUKAIOIIMX MEXIY HUMU B3aUMHBIX TPEOOBaHUH,
CBSI3aHHBIM C pealn3alUed MX XO3SIMCTBEHHBIX LEJEH, a TAKKE HWHBIX JIMYHBIX
MHTEPECOB HEMOJUTHYECKOTO CBOMCTBA.

O0s13aTeNTbCTBEHHOE TMPABO SIBISETCS OCHOBHBIM Pa3/ielioM PUMCKOTO (U
J000T0 JApPYyroro) rpaxaaHckoro mpaBa. OHO peryaupyeT HMYILECTBEHHbIE
OTHOIIIEHUS B cdepe MPOM3BOJACTBA U TPpakIaHCKOTO obopota. IIpeamerom
0043aTeILCTBEHHOTO IIPpaBa SBJSETCA ONpPENeIEHHOE TTOBEICHHE 00S3aHHOTO JIMIIA,
€ro MOJOXKUTEIbHBIC WJIK OTPUIIATEIIbHBIC EHCTBUS.

B ucrouHukax pumckoro mnpaba o0s3aTenbcTBO (obligatio) ompenensieTcs
cienyromuM obpazoM. "Oos3arenascTBo (0bligatio) ecth OkOBBI MpaBa, MbI IO
HEOOXOJUMOCTH JOJKHBI BBITIOJIHUTh HW3BECTHOE JEHCTBHE COIIACHO 3aKOHY
Haiiero rocyaapera'.(MHCTUTYHIMU FOcTHHMAaHA).

Htak, 0053aTeIbCTBO - CIOKHBIM IOPUIUUYCCKUI COCTaB, MPABOOTHOIICHHUE,
CTOPOHAMH KOTOPOTO SIBJISIIOTCSI KPEAUTOP U JAOJDKHUK, a COAEPKaHUEM - MIpaBa U
oOs3anHOCTH CcTOpoH. CTOpOoHA, WMeEIIas TpaBo TpeOOBaTh, HA3BIBACTCS
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kpeautopoM (creditor), a cTopoHa, 0Osi3aHHAs BBINOJIHUTH TpPEOOBAHUE
KpeIuTopa, - ToLKHUK (debitor).

Conepxanue 00s13aTenbCTBA  MpEANoOJaraeT O00sS3aHHOCTh  JOJDKHHUKA
COBEPILIUTh JIEUCTBHUE, HANpPABICHHOE Ha JOCTHXKEHUE IeIH 00s3aTelibcTBa U
npaBo KpeauTtopa TpeOOBaTh COBEPIICHUS ATOrO JAEUCTBUS  (NOBEACHUS
JTOJDKHUKA).

CornacHo [1aBny conepskanue 00s13aTeIbCTBA COCTABISAET 3 AIeMEHTa:

— dare (matp), T. €. mepegava nmpaBa COOCTBEHHOCTH;

— facere (cmemath) — COBEpIIEHHWE KaK IMOJIOKHUTEIBHBIX JCUCTBUH, TaK M
HECOBEPUICHUE JECHCTBUN;

— praestare (IIPEJOCTaBUTh) — OKa3aHUWE JUYHOM YCIyru JIMOO TPUHATHE
OTBETCTBEHHOCTH 3a JPYTOTO.

B mnpae HOctuHmana comepxkaHue 00s3aTEILCTBA BBIPAKACTCS CIOBOM
solvere (pa3Benats).

HcnonHenne 0053aTeNnbCTB TOJKHO OBITh:

— BO3MOXHBIM — HAXOJIUTHCS B YEJIOBEUECKUX MPEIesiax CHU,

— JI03BOJICHHBIM — HE 3aIlPeIaThCsi 3aKOHOM WJIM HPABOM;

— HPABCTBEHHBIM — COOTBETCTBOBATH HE TOJILKO YACTHBIM MHTEpEcaM JIUIIa,
HO U HE MPOTUBOPEUYUTH MHTEPECAM OOIIECTBA, BHIPAKEHHBIM B MOPaJIH;

— KOJIMYECTBEHHO W KAaYeCTBEHHO  OMNPEJCICHHBbIM,  IOJJaBaAThCS
MaTepUaTbHOMY BBIp@KEHWI0. JICWCTBUSA, HampaBlICHHBIE Ha TPEKpaIlCHUE
00s13aTeNbCTBA, JOJKHBI ~ OBITM  COCTAaBJIATh HMHTEpPEC IS KPEauTopa.
CrnenoBaTeNbHO, IPEAMETOM 00S3aTEIIbCTBA BCET/IA ABJISETCS JICHCTBHE, UMEIOIICE
IOpUINIECKOE 3HAUEHUE U TTOPOKIArOIIee MPaBOBbIe MOoCiencTBrs. Eciu aeiicTre
HE HOCHUT IPABOBOTO XapaKTepa, TO OHO HE MOPOXKIAET FOPHUINYSCKH 3HAYUMOTO
00s3aTeNbCTBA.

XapakTepHble MPpU3HAKUA 00513aTETHLCTBA:

1) yuacTrie He MEHee JIBYX JIMII;

2) BOBHHUKHOBEHHE U3 ONPEICICHHBIX OCHOBAHHUN;

3) HaJMYKe CTOPOH 0053aTEIbCTBA,;

4) COOTBETCTBHUE KAKIOMY 0053aTEIbCTBY CBOETO MCKAa;

5) npekpaiiieHre 0053aTeNbCTBA B CBSI3U C UCIIOJTHEHUEM.

Buowi 06a3amenvcmsa.

B puMckoM mpaBe Bce 0053aTebCTBA JSIIIINCH Ha CICAYIONMINE KAaTEeTOPHH.

— TI0 OCHOBAHHMIO BOSHUKHOBEHHUS: 00S3aTEIHCTBA U3 JOTOBOPOB M JCIUKTOB
(KBa3uOTOBOPOB U KBa3UIEIUKTOB);

— TI0 TIpaBy, PETYJIUPYIOIIEMY 00S3aTEIbCTBO: 00513aTEILCTBA ITUBUIILHBIC U
MIPETOPCKHE;

— 10 TIpeAMETy 00s3aTeNIbCTBA: 0053aTeNbCTBA JICIUMbIE U HEACIHUMBIE,
aNbTepHATUBHBIC U (DaKyJTbTATUBHBIC, PA30BBIC U TOCTOSIHHBIC.

Buloenaiomesa 0ea ocnosanus 603HUKHOBEHUS 00A3aMENLCME:

1) noroBopHbIe 00sI3aTEILCTBA BO3HHUKAIN W3 J0roBopa (KOHTpakTa), T. €.
3aKOHOJIATEILHO MPU3HAHHOTO U OJOOPEHHOTO COTJIANICHUS MEXIY CTOPOHAMH,
3aKJIFOUYCHHOTO 110 J100poii Boie (bonafidae);
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2) IeMMKTHBIE  00S3aTeNbCTBA  BO3HHWKAIM  BCIICACTBHE  JICJHKTA
(npaBoHapylieHHs), T.€. HE3aKOHHOIO  aKTa, TMOBJEKIIero 3a  coOoi
BO3HUKHOBEHUE 0053aTEIIbCTBA.

C TeueHueM BpeMeHHU OBLIO 3aMEUYEHO, YTO CYIIECTBYIOT M 3alIUIIAIOTCS KaK
00s3aTebCTBA COMVIAIICHUS U JIETUKTHI 10 OCHOBAHMSIM, KOTOPbIE HE ObUIU paHee
IOpUANYECKH 3akperieHbl. B Jlurecrax mosBisieTcs cienymomas — (pasa:
«O0s13aTeNBCTBA BOZHUKAIOT MO0 U3 JOTOBOPA, MO0 U3 MpaBOHAPYIIECHUS, MO0
cBOcOOpa3HBIM 00pa3oM W3 pa3IMYHBIX BUIOB ocHOBaHuit» (D. 44. 7. 1). Tak
BO3HUKJIY €IlIe JABE KaTerOpHUU:

1) kak OBl JOrOoBOpHBIC OOs3aTeNbeTBa (quasi  ex  contractu U3
KBa3WJIOTOBOPOB) BO3HUKAIM B Clydae 3aKIIOUYCHUS KOHTpPaKTa, KOTOPHIA HE
CYLIECTBOBAJI paHee M HE MOAMajaaji MO COACPKAHWIO HH TOJ| OJUH W3BECTHBIM
0ToBOp. B 3TOM citydyae nmpuMeHsIM A0TOBOP, KOTOPBIM ObUT Hanbojee MOX0KUM
Ha 3aKJIIOYCHHBIN, U 0053aTEIBCTBO CYUTAIOCH «KaK Obl JOTOBOPHBIMY;

2) xak ObI JeJIMKTHBIC 00s3aTenbeTBa (quasi ex delicto - U3 KBa3HICIUKTOR)
OBLITM aHAJIOTUYHBI KaK Obl JOTOBOPHBIM 00S13aTEIHCTBAM U BOSHUKAIH BCJICICTBHE
HEMPEAYCMOTPEHHBIX W HE TMOAMAJABIIUX HHU TIOJ OJWH BUJ JCJIHUKTOB
(mpaBoOHapyIICHU).

Kak 0b1 n0oroBOpHBIE 00s3aTENHCTBA U KaK Obl JCIUKTHBIE 0053aTEIhCTBA
Ha3BaHbl Tak BrepBble B MHctuTymumsx HOcTuHMaHa, OKOHYATENBHO YTBEPIUB
JeJieHne 00s13aTENbCTB Ha YETHIPE BUAA: «BOSHUKAIOT M3 JOTOBOpA WUJIHM KaK OBl U3
JIOTOBOPA, U3 JEIUKTA WU KaK OBl U3 JICIIUKTAY.

Cmoponbl 8 0ba3amenvcmee. 3amena auy 8 06sa3amenbcmeae.

CTopoHBI 00513aTENbCTBRA:

— kpenutop (creditor) — mnuio, uMerollee npaBo TpeboBath. Kpemutop
MOXET OBITh €TUHBIM (PH3NYECKUM WM FOPUIAYECKHM JHUIIOM. KpemuTopoB
MOKET OBITh HECKOJBKO;

— noJpkHUK (debitor) — muio, o0si3aHHOE MCTIONHUTH TpeboBaHue. ' 1aBHas
XapaKTEPUCTHUKA JODKHUKA — UCTPeOOBaHUE MMPOTHUB €0 BOJIH. J[0JPKHUKOB MOXKET
OBITH HECKOJIBKO.

B o0si3aTenpCTBEHHBIE OTHOIIEHUS BCET/Ia BCTYMNAIOT JBE CTOpOoHbI. Kaxknas
U3 CTOPOH MOJKET OBITh MPEICTABICHA OJHUM WUJIM HECKOJbKUMU juiiamu. Eciu B
MPAaBOOTHOIICHUH  (PUTYPUPYIOT HECKOJIBKO KPEIUTOPOB WU  HECKOJIBKO
JOJDKHUKOB, WX B3aMMHBIC OTHOIICHHS MEXIY COOOM W IPOTHUBOMOJIOKHOU
CTOPOHOM BCET/1a OJIMHAKOBBI.

Cnocobvl 3amennvl Uy 6 00s3amenbcmee:

1) mepexoj1 00s3aTeBCTBA IO HACIICACTBY.

BMmecte ¢ HaciencTBOM Nepexouin TipaBa u 00si3aHHOCTH ymepiiero. Ermne
3akonsl XII Tabnuil copepskaau MOJIOKEHHUS O pa3/IeICHUU MEXAY HECKOJIbKUMU
HACJICHUKAMHU TIpaBa TPeOOBaHUS IOJITOB MPOMOPIIMOHATIBLHO TMOJYYEHHBIM UMHU
TIOJISIM;

2) 3ameHa CTOPOH B 00s3aTEIbCTBE IMEPBOHAYAILHO aOCONIOTHO HE
JomycKkaiach. PUMCKoe MpaBO Ha paHHUX CTagusx OBbUIO CTPOTO JIMYHBIM
B3aMMOOTHOIIICHUEM KPEAUTOpa M JIOJDKHHUKA, YTO B YCJOBHUSX OTPAHUYCHHOTO
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IPaXXJIaHCKOTO 000pOTa HE BBI3BIBAIO CYIIECTBEHHBIX HEyaoOcTB. Jlopory k
3aMeHE JUI] B 00s3aTEeNbCTBE IMOJIOKHIA JOBOJIHHO PaHO BO3HHKINAS HOBAYUS
(oOHOBNIEHUE 00S3aTENBCTBA), MOCPEACTBOM KOTOPOH KPEIUTOP MOT TepeaaTh
CBO¢ mpaBo TpeOoBaHUs aApyromy nuiy. C corjacusi JOJDKHUKA KPEIUTOP
3aKJII0Yajl ¢ TPEThbUM JUIIOM JIOTOBOP, aHAJOTHYHOTO TIEPBOHAYATHLHOMY
00s13aTeNBCTBY cojiepkaHus. HoOBBIH JOTOBOp OTMEHSJI CTaphbli, yCTaHABIHMBAs
00513aTeTLCTBEHHO-TIPABOBBIE OTHOIICHUS MEXIY TEM K€ JTOJDKHUKOM U HOBBIM
kpeautopoM. Takas opma 3aMeHBI KpeIuTOpa B 00s13aTENIbCTBE ObLlIa JOBOJIHHO
TPOMO3/IKOM, CII0KHON U HE MOTJIa yIOBIETBOPUTH MOTPEOHOCTH Pa3BUBAIOLIETOCS
obopota. Ha cmeny HoBamuu mnpunnia Oojee coBepiueHHass (opma 3aMeHBbI
KpeauTopa, a 3aTeM M JOoJDKHHKa-yeccus (cessio). CyTh ee 3akiodanach B TOM,
YTO KPEIUTOp, JKeJas MepeaaTh CBOe MpaBo TPeOOBaHU APYroMy JIUIy, Ha3HAYAI
€ro CBOHMM MPEACTABUTENEM MO B3BICKAHHIO C JODKHUKA M TMEpeAaBall eMy 3TO
cBoe mpaBo. OHa yCTpaHseT HEJOCTaTKH HOBALMU: JUIS LIECCUU HE TpeOOBaNOCh
coriacus JAOJDKHHMKA, €ro JIMIIb CIEJOBAJIO YBEAOMUTb O 3aMEHE KpEeAUTOpA.
3axirouanach Ieccus MO BOJIE KPEeIUuTopa, IO cyAeOHOMY PEIICHHI0, a TaKKe IO
TpeOoBaHuIO 3akoHa. lleccust He nomyckanack, eciu TpeOOBaHME HOCWIO YUCTO
JUYHBIN XapakTep (HampuMep, yIjiaTa aliMEHTOB), TIPY CIIOPHBIX TPEOOBAHUSX, a
TaKXKe 3arpenanach nepeaaya TpeOboBanus 00jee BIUSITEIbHBIM JTHIIAM.

Hcnonnenue obsizamenbcme u 0meemcmeeHHOCMb 34 UX HeUCHOIHeHUe

Hananexaiee ucriogHeHHE 03HAYANIO UCTIOIHEHHE 0053aTeIbCTBA!

— IOJDKHUKOM HITM OT €r0 UMEHH;

— HaJITIeXKAIIEMY JIHITY, T. €. KPEIUTOPY WU YKa3aHHOMY UM JIHUILY;

— COOTBETCTBYIOIIIEE COJIEPKaHUIO0 00s13aTenbeTBa. Hampumep, 3aeMIIUK 1O
JOTOBOPY 3aiiMa 00s13aH ObLT BEpPHYTHh 3aMMOJIaBIly HIMEHHO JCHBIH, a HE MPOCTO
paBHOILIEHHOE UMYIIecTBO. [locienHee BO3MOXKHO JIUIIIH C COTTIACHs 3aMMOIaBIIa;

— B Ha/IJIEKAILEM MECTE — 0 COTJIAIlIEHUIO0 CTOPOH MO0 MO0 TOMY MECTY, T'/1ie
MOT OBITh TPEABABIEH MCK, KOTOPOE ONPENENISIIOCh MECTOM JKHUTEJIbCTBA
WCTIOJTHUTEIIS WU PUHAITICKHOCTHIO K KaKON-IN00 OOIINHE;

— ¢ coOmoaeHueM (HopMbl UITH MPOIEAYPhI UCTIOTHEHUST 00S3aTEIbCTBA;

— B CPOK, OIpe/IeJICHHbIN 0053aTE€IbCTBOM.

Heucnonnenue o0s3aTenbcTBa MMeENO Xapakrep mnpocpouku. IIpocpouka
UCTIOJTHEHUSI YCHJIMBAJNa OTBETCTBEHHOCTh JIOJDKHHMKA, KOTOPBIM JOJDKEH ObLI
OTBEUYaTh HE TOJIHKO COOTBETCTBEHHO MPSIMOMY COJEP)KAHUIO 0053aTeIbCTBA, HO U
00sI3BIBAJTICSI K BO3MEIICHUIO HEMOJYYEHHBIX JOXOJOB KpEIWTOpa, Ha HEro
BO3JIarajcsi pUCK CIy4ailHOW THOENIW BeIlld, OTBETCTBEHHOCTb 3a BO3MOXHBIC
YOBITKHY U T. 1.

OmeemcmeenHoCmMb NO 003amMeNbCMEAM B PUMCKOM TIPaBe ObLIa TBOSKOM:

— JINYHOU — OT/1a4ya ce0s1 B 3aBUCUMOCTh BBUAY UMYIIIECTBEHHBIX BBITO/I;

— MaTepHUaIbHO-UMYIIIECTBEHHOM.

OTBETCTBEHHOCTh 10O 00s3aTeNbCTBAM  Mpelrnoyiarajiack B 00beMe,
MPEeyCMOTPEHHOM CoOJiepsKaHueM 00s13aHHOCTU. OTBETCTBEHHOCTh JOJKHHKA 32
HEUCIIOJTHEHUE WM HEHaAJIeKallee UCTOIHEHHE 00s3aTeIbCTBA HACTYMalla JIUIIb

64



MpY HAJIMYWU CIICUATLHBIX YCJIOBHM - BUHBI M Bpeaa. [Ipu oTcyTcTBHEM XOTS OBl
OJIHOT'O U3 3TUX JIBYX YCIOBUM OTBETCTBEHHOCTh HE HACTYyIIaja.

Bo3moxkHO, OBUIO yBEeNMYEHHE WJIM YMEHBIIEHHE JTOro oObemMa B
3aBUCUMOCTH OT MOTHBA HEUCIIOJHEHHUS: 3]JIOHAMEPEHHOCTh HEHUCIIOTHEHHS BIIEKIIa
JIOTIOJTHUTENbHBIE IITpadHbIE CAHKIUU; Apyrue (OpMbl BUHBI HEUCTIOIHEHUS
MOTJIM CMSTYUTh 3TU CaHKIUU. [[OJDKHUK OCBOOOXIANCS OT OTBETCTBEHHOCTH 32
Cilydail, KOTOPBIM MOCTYX U MPUYNHON HEUCTIOTHEHUS.

Cnocobwbl obecneuenus 00a3amenbcms.

ObecrnieueHne 0053aTENbCTB — YCTAHOBJICHHE HEKOTOPBIX TapAHTUN MOJIHOTO
WJIM YaCTUYHOTO yIOBJIETBOPEHUS TPEOOBAHUMN KpEIUTOPA.

Crioco6s1 oOecrieueHus 00s13aTeNbCTB:

1) 3amarok (arra) — JAcHEe)KHAs CyMMa HJIM HWHas IICHHOCTH, IepelaBacMast
OJIHOM CTOPOHOM JIpPyrod B MOMEHT 3aKiloueHus jaoroBopa. Haumbomnee mmpoko
3a1aTOK MIPUMEHSIICS IIPH KYIUIE-TIPOJIaKe U MPU HalME;

2) Heyctoiika  (Stipulatio poenae) — OMONHUTENBHOE 0053aTEIbCTBO,
IPUCOEANHIEMOE K I[NIaBHOMY, BO3JIaraoliee Ha JOKHUKA 00s13aHHOCTD YIUIATUTh
ONPEIEICHHYIO JACHEKHYIO CYMMY WJIH MUHYIO LEHHOCTh B CIIy4ae HEUCIIOJIHEHHUS
WJIM HEHAJJIeXKAILEro UCIIOJHEHUSI OCHOBHOT'O 00sI3aTENIbCTBA,;

3) MOPYYHTENBCTBO — JIOTOBOP, KOTOPHIM YCTAaHABIUBACTCS J00aBOYHAS
(akmeccopHasi) OTBETCTBEHHOCTb TPEThEro Juia (MOpY4YUTeNs) 3a HCIOJHEHHUE
JOJDKHUKOM JaHHOro 00s3arenbeTBa. [1opyduTeNnbcTBO OCYIIECTBISIIOCH ITyTEM
CTUITYJISIIIUH;

4) 3a50T — peasbHOE 00ecreueHue 00sI3aTeIBCTBA. 3aJI0TOBOE TPABO CITYXKHT
HMCTOYHUKOM YJIOBJIETBOPEHUS TpPEeOOBAaHUN KpeAUTOpa HE3aBUCUMO OT TOTO,
MPOJIOJKAET JIM 3Ta BEIlb OCTaBaThCA B MMYIIECTBE JODKHUKA WM OTUYXKIEHA
UM, a Tak)Ke€ BHE 3aBUCUMOCTH OT OOILEro MMYLIECTBEHHOIO IMOJIOKEHUS
JOJDKHUKA, CTEIIEHH €r0 3aJ0/DKEHHOCTH M T. 1. Takoe 3HaueHue 3aJI0r MOJIyqHII
Osarozapsi TOMy, 4TO KPeIUTOPY B MOJIb3Y U IO YCTAHOBJICHUIO 3aJIOTOBOTO IIpaBa
MPEeIOCTABIISATIACH A0COJIIOTHAS 3aLUTA.

Cnocobwbl npekpawenus 06a3amenbcmes

Beskoe 00s3aTensCcTBO -  3TO  BPEMEHHOE  IPABOBOE  OTHOUICHHE.
Hopwmainbhblii ciocob ero mpekpaiieHus - ucnojHenue (rmiatex). Jlo ucrnosHenus
JOJKHUK OIpe/ieJIeHHbIM 00pa3oM CBsi3aH 0053aTeIbCTBOM, B ONPEEICHHON Mepe
OrpaHUyYeH B CBOEW MpaBoBOi cB0OOAE. OrpaHUYEHHOCTh, CBA3AHHOCTD JIOJKHHUKA
MpeKpamiaeTcss MCHOJHEHUEM  00s3aTeNbCTBA, OCBOOOXKIAIOIIMM  €ro  OT
oOs3aTenbeTBa. JJist 7Toro He06X0MMO COOMIOEHUE psijia TPEOOBAHMIA.

1. O6s13aTEIBCTBO JOJKHO OBITH UCIIOJIHEHO B MHTEPECaX KPeauTopa.

2. cnionuseTr 0013aTeIbCTBO JOJIKHUK.

3. MecTto wuCHONHEHUsT 0053aTeNbCTBA HKMEET BaXXHOE MPAKTUYECKOE
3HaYeHHe, TaK Kak OOYCJIOBIMBAET MOMEHT Iepexoja MpaBa COOCTBEHHOCTH Ha
KyIUICHHBIII TOBap, HECEHHE pHUCKa €ero cilydailHOW rubenn BO Bpems
TPAHCIIOPTUPOBKH.

4. Bpemss wucnosHeHHs 00s3aTEIbCTB, KaK MPABHIO, YCTAHABIMBAIOCH
CTOpPOHaMH B JJOTOBOPE.
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[Ipy HacTymieHMM CpoKa IiaTrexxa (MCIIOIHEHMS), YKa3aHHOTO B JOTOBOPE
WIM ONPEJEICHHOT0 UHBIM MyTEeM, JOHKHUK JIOJDKEH MCIOJHUTH 00513aTeIbCTBO.
B npoTuBHOM cilyyae UMEET MECTO MPOCPOUKA UCTIOJIHEHUS 0053aTehCTRA.

[Ipekpamienune o0s13aTeabCTBA — yTpaTa CUIIbI TPEOOBAHHMM KaK KpeauTopa,
TaK ¥ JIOJDKHUKA.

Cnocobvl npekpaujenusi 063amenbcma;

CriocoObl pekpalieHust 00s3aTeNbCTB:

1) noGpoBOIBEHBIE CIIOCOOBL:

a) UCTIOJIHEHUE — TMpPEKpallleHUue 0053aTeNbCTBa IyTEM €ro HaJJIeKallero
WCIIOJTHCHMSI, T. €. OCYIICCTBJICHHS HAIJICKAINUMU JUIAMU  (KPEIUTOPOM U
JOJDKHUKOM), B HAJUICKAIEM MECTe, B MPEAyCMOTPEHHBIM WM yCTAaHOBJICHHBIN
3aKOHOM CPOK, B COOTBETCTBUHU C COJACPNKAHHEM 0053aTeIbCTBA, C COOIIOACHUEM
(GbOpMBI UK TIPOLIETYPHI;

0) HOBallMg — 3aM€Ha OJHOTO O00s3aTeNbCTBA JAPYTHUM, OCYIIECTBIsieMas B
dbopme crumymnsiuu. HoBoe 0053aT€nbCTBO  MOTJIO HUMETh OTJIMYUAS  OT
MEPBOHAYAIILHOTO B BUJIE 3aMEHbI HE(hOPMAJIbHOTO 00s3aTeNIbcTBa (DOPMATBHBIM,
3aMEHbI KPEeIUTOPa U JODKHHUKA, TPUOABIICHUS WM YCTPAHEHUS YCIOBHM, CPOKOB,
MOPYYHUTENICH, HEYCTOCK U T. 11.;

B) 3aUeT — MOTallleHue TPEOOBAHMH, SBISBIIUXCS BCTPEUHBIMU (KPEAUTOPOM
Mo TMpEeAbSIBISIEMOMY K 3adeTy TpeOOBaHUIO ObUT JIOJDKHMK, B OTHOIICHUU
KOTOPOTO  OCYHIECTBIISICSI ~ 3a4eT MO  TpeOOBAaHMIO),  OJHOPOJHBIMH,
COOTBETCTBYIOIIMMH TI0O CpOKaM (HACTYNUBIIMKA CPOK HCIIOTHCHHUS WM
OTPENICIICHHBII MOMEHTOM BOCTpeOOBaHMS), JMKBUAHBIMU (HE 3alyTaHHBIX
CIIOKHBIMH JICTATISIMA ), HE UMEIOIUMHU BO3PAKEHUS;

T') OCBOOOKIEHHE OT J0Jra — OAHOCTOPOHHEE JIEHCTBUE KPEIUTOPA, KOTOPOE
OCYILECTBIISUIOCh B (popMax BooOpakaemoro Iiatexa (IMOCpeACTBOM MeAu U
BeCOB), (HOPMAIBHOTO 3asBICHUS KPEAUTOpPA O TMOJIYYECHUH UM HCIIOTHEHUS
00s13aTeNBCTBA, COTJAIICHUS O HEMPEIbSBICHUM TPEeOOBAHUS, MPOIIEHUS JI0JIra,
JTOOPOBOJILHOTO COTJIAIIICHUSI MEXAY KPEIUTOPOM M JIODKHHUKOM 00 OTCYTCTBUU
MEXly HUMH B3aUMHBIX NPaB U 00s13aHHOCTEM;

2) HeIOOPOBOJILHBIE CIIOCOOBI:

a) HEBO3MOXKHOCTh HCIIOJHEHHS, KOTOpas Morja ObITh Kak (akThyecKoin
(xorma mpeamMeToM o0s3aTeNbCTBA OblIa U3BATAS U3 TPAKIAHCKOTO 000pOTa WIIH
YHUYTOXKEHHAS WHANBUAYATbLHO-ONPECICHHAs BEIIb), TaK W HOPUIAYCCKOU
(Kora MCHOJHEHUE KaKOro-aubo 0053aTeNbCTBA CTAHOBWIIOCH HEBO3MOXKHBIM B
CIITy M3IaHMS 3aKOHA, 3aIlIPEIIAOIIEro €ro UCTIOTHEHHE);

0) cMepTh JIMI], Y4YaCTBOBAaBIIUX B oOs3aTenbcTBe. CMeEpTh, € OJHOU
CTOPOHBI, HE BeJla K MPEKPAIICHUIO 0053aTeIhCTBa, TaK KaK MpaBa U 00s3aHHOCTH
MEPEXOIUIIH K HACIETHUKAM, a C JPYTOd — JAOJTH MO ASTUKTaM HEe TIEPEXOIUIIH 110
HACJIEACTBY U TMpPEKpallaiuch CO CMEPThI0O BHHOBHOTrO. [lpw 3TOM nmoiru 1o
JICTUKTAaM TIPETOPCKOTO TIpaBa TMEPEeXOJUSM IO HACIEACTBY B Tpejenax
oOoralleHus HacJIeTHUKOB;

B) COBNAJICHUE B OJHOM JIMIIE KPEAWTOpa M JOJDKHUKA (HAmpuMep, KOrnaa
JOJKHUK CTAaHOBUJICS HACICTHUKOM KPEIUTOpPA, UM HA000POT);
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T') ICTEUEHNE JTaBHOCTH, CPOK KOTOPOTO I OOS3aTENBCTB <JICHCTBUS
HAYMHAJICA C MOMEHTa BO3HMKHOBEHHS IpaB TpeOOBaHWS, a I 0053aTEIbCTB
«Oe3nercTBUs» — ¢ MOMEHTa, KOrjJa JOJDKHHUK —COBepIlaja  JeWCTBUS,
IIPOTHBOMOJIOKHBIE COJEPKAHUIO 00s3aTeIbCTBA. Bece MCKU Mo o0s3aTenbCcTBaM
TepsIM CUJIy IO HcTedeHuu roja. O0s3aTenbCcTBa JIPEBHETO PHUMCKOIO IIpaBa
SIBIISIJINCH BEYHBIMHU.

2. OtnenbpHbIE BUABI 003aTENHLCTB

[To cmocoby cBoero 3akitoueHUs (M B CBSI3U C 3TUM IO UX FOPHIAMYECKON
3HAYUMOCTH) JJOTOBOPHI JICTWINCH HA JIBE OOJIBIITNE TPYIIIBI: KOHTPAKTHI W TAKTHI.
[TakTOM Ha3bIBaIOCh HEOPMAIBLHOE COTJIANNIEHNE, HE MOJh30BaBIIIECECS] MCKOBON
3amuTo. KoHTpakTOM npu3HaBaics JOTOBOP, MPU3HAHHBIN IUBUJIBHBIM ITPAaBOM U
CHA0>KEHHBIA MCKOBOM 3aIlIUTOM.

Knaccugurayua konmpaxmos.

1.BepOanbHbIN KOHTPAKT

Bepoanvnuvim konmpaxmom (contractae verbis) npusHaBajcs Takoi JT0TOBOD,
IOpUIMYECKH OOs3bIBaIOIIasl CHJIa, KOTOPOTO 3aKiioyajgach B IMPOU3HECEHUU
OTPEJICTICHHON CJIOBECHOU (POPMYIIBI.

Bunbr BepOanbHbIX KOHTPAKTOB:

1) crumynauusi — yCTHBIM JOTOBOP, 3aKJIIOUYEHHBIM MOCPEACTBOM BOMPOCA
Oyayliero KpeauTopa M COBIIAJIAIONIET0 C 3TUM BOIMPOCOM OTBETa CO CTOPOHBI
JUIa, COMIAIIAIONIETOCs] ObITh JOKHUKOM IO 00s3aTesIbCTBaM. JTO CIIOBECHAs
(dhopmyna, B KOTOPOH JIMIIO, KOTOPOMY 3aJ]a€TCsl BOIPOC, OTBEUAET, YTO OH CJEIaeT
TO, O YEM €T0 CHPOCUIIU:

— spondes? spondeo — obemiaeriib? 00CIIAL;

— dabis? dabo — maems? maro (mams? gam);

— facies? faciam — cpenaems? cuemaro. CTUNYIALUS TOPOXKIATAa TOJBKO
OJTHOCTOPOHHEE 0053aTENBCTBO, T. €. OJHOW CTOPOHE MO JOTOBOPY MPUHAIIIEKAIIO
TOJIBKO TIPABO, a APYTOil — TOIBKO O0SI3aHHOCTb;

2) obemanne mpenoctaButh npumanoe (dotisdictio) - yctHoe obGermaHue
YCTAHOBUTENS MPUJIAHOTO M BBIPAXKEHUE COMIACHS JIMIA, B YbIO TOJB3Y OHO
YCTaHABJIMBAJIOCH;

3) KIATBEHHOE OOCIIAHUE YCIYT BOJHLHOOTHYIICHHHUKOM CBOEMY IaTpPOHY-
00s13aTeIbCTBO  PabOB, OCBOOOXKIA€MBIX Ha BOJIO, BBIMOJHITE KOHKPETHBIE
00s13aHHOCTH (OKa3bIBaTh YCIYTH) B MOJb3Yy OBIBIIEro rocrnoauHa. OOBIYHO OHO
JaBajoCh B (POpPME KIISITBBI.

2. JlurepanbHbI KOHTPAKT.

Jlumepanvuvlii KOHmpaxkm — JIOTOBOP, KOTOPBIA TpeOOBaJl MHUCHMEHHOM
(hopMBI, KaK 0053aTEIILHOTO YCIOBHSI BOSHUKHOBEHHUS JIOTOBOPA.

Bunbl mutTepanbHBIX KOHTPAKTOB:

— JIPEBHEPUMCKHE JINTTEPAIbHBIE KOHTPAKTHL. BO3HUKaNMM TOCPEICTBOM
BHECCHHsI 3aliCH B TPHUXOJHO-PACXOJHYI0 KHHUTY, KOTOpas BellaChb PUMCKHAMU
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rpaxaaHaMu. Y KpeauTopa 3amuch Belach B Tpade J0X0A0B, a y JOHKHUKA — B
rpade pacxo/oB;

— JINTTEpaTbHbIE KOHTPAKTHl UMIEPATOPCKON AMOXH TIOSBHIIMCH B CBSI3H C
BO3HUKHOBEHHEM Oojiee TMpOCThIX W ymoOHbIX ¢(opm 3amucu mgoiros. B
KJIACCHYECKHUI TEPUOJT JTUTTEPAIbHBIA JOTOBOP CTal O(OPMIISATHCS TOJTOBOM
PaCTHCKOM, YTO 3HAYUTEITHLHO OOJIETYMIIO TIOPSAO0K 3aKITFOUCHUS TAKOTO JI0TOBODA.

BepbanbHbie U IMTEpanbHbIe TOTOBOPHI (popmainbHbie. [Ipodre KOHTPAKTHI,
COCTaBJISBIIINE OCHOBY CHUCTEMBI IOPHINYECKH MPU3HAHHBIX JOTOBOPOB, SBIISUIHCH
He(opMaThbHBIMH COTJIAIIICHUSIMH, TO €CTh CO37aBajil 00s3aTeIhCTBA B CHIIY UX
3aKJTIOYCHMS, a HE OT TOro, 4YTO TPH ITOM CTOPOHAMHU BBIPAKATIUCH
MIPENYCMOTPCHHBIC 3aKOHOM YCTHBIE WM THUChMEHHbIE (opmynbl. K Takum
J0TOBOPaM, TIPEXkKIE BCETO, OTHOCHINCH peaiibHble U KOHCEHCYAlbHble KOHTPAKTHI.

3. PecanpbHbIC KOHTPAKTEI

OTa Tpynma JI0roBOpPOB OTIMYAETCS OT APYTUX MPEXKIE BCEro MPOCTOTOM
MOpsIJIKa CBOETro CoBepIieHUs. YTOObI 3aKITIOYUTh WX, HUKAKUX (OPMabHOCTEN HE
TpeOOBAIOCH: JOCTATOYHO COTJIAIICHUS U COMYTCTBYIOIIEH €My Mepeaadyd Bellu
OJIHUM KOHTPAareHTOM JAPYTroMy. A MpU OTCYTCTBUU CTPOTON (POPMBI UCKITIOUEHO U
CO3/IaHHE€ TOJIbKO Ha Hee omuparouierocsi oOs3arenscTBa. OtTcrona BTOpas
OTJIMYUTENIbHAsT OCOOCHHOCTh pEAIbHBIX KOHTPAKTOB: OHU HE MOTY OBITh
a0CTPaKTHBIMU U JACHCTBUTEIBHBI JUIIb KaK UMEIOIIME MO CO00M ONpeieeHHOe
OCHOBAaHHE.

B cocrtaBe peanbHbIX KOHTPAaKTOB PHMCKOTO IIpaBa CaMOCTOSITENBHOE
3HAYEHHE UMEIM TPU JOTOBOpa - 3aeM, ccyda, XpaHeHue (moknaxu). Bce oHu
MOJIy4YaroT UCKOBYIO CUJIY, T. €. C Nepeaueii UMyIlecTBa KPeAUTOPOM JOJIKHUKY;
BCE€ OHHM COCTOAT B COIJIAIICHUHU, OOS3BIBAIOIIETO OJDKHUKA BEPHYTH KPEAUTOPY
WJIM T€ K€ BEIH, KOTOPhIE OH MOJYYHJI OT KPEAUTOPA IIPHU 3aKIFOUECHUH JOTOBOPA,
WJIM TaKyIo K€ CYMMY TTOJIOOHBIX BElIEH.

Takum 00pa3om, peajbHBIE JOTOBOPHI - ATO JIOTOBOPBI, B KOTOPBIX MPH
COTJIAIIICHUH CTOPOH HEoOXoAuMa mepeiada BEIly.

Hozosop 3atima. 3aem (mutuum) - TOroBop, B COOTBETCTBHH C KOTOPBIM
OJIHa CTOPOHBI (3aMMOJIaBel]) TepelnaBajia B COOCTBEHHOCTh APYroil CTOpPOHE
(3aeMIMKY) MACHEKHYI0 CyMMY WJIM WHBIE BEIU, OMNPEAENIeMbIe POIOBBIMU
MPU3HAKaMU, a 3a€MILUK 110 UCTEYEHUH YKa3aHHOTO B JIOTOBOPE CPOKa 00s513aH ObLI
BEPHYTh TAKYIO K€ JICHE)KHYIO CYMMY MJIM TaKOe K€ KOJIMYECTBO BEIIEH TOro ke
pona.

[IpeameT noroBopa 3aiiMa — AE€HBI'M WM TEJIECHbIE, HAXOSALIUECS B 000pOTE
BEILY, ONPe/IeJIEHHbIE POJIOBBIMU MPU3HAKAMU (3€pHO, MAciio, KUpIUY U T. 1.). He
MpPU3HABAJICS 3aeM, HalpuUMeEp, B OTHOIICHUH 0053aTeNIbCTB, CEPBUTYTOB,
WHUBUTYIbHO-OTIPE/ICTICHHBIX BeIIed M T. 1.3aeMIIUK ObUT 0053aH BEPHYTH
TaKOE K€ KOJMYECTBO BEIICH TAKOTO K€ Ka4eCTBa, Kakoe UM ObLIO MmorydeHo. Puck
ClIlydaiiHOM ru0eny MoTy4eHHON B 3a€M BEIIM JieXKall Ha 3aeMILIUKe. DTO BBITEKAJIO
W3 TOTO, YTO MPEIMEeT 3aiiMa Mepexo/ui B COOCTBEHHOCTh 3aeminuka. [losTomy
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€CIM BeNIb IMOTH0JIa B PE3yJbTaTe CTUXUHWHOTO OEICTBHUS, TO 3aCMINUK HE
0CBOOO0XKIAJICA OT UCIIOTHEHUS JIeKallleld Ha HeM 00S3aHHOCTH 110 BO3BPATY BEIIH.

Jlocosop ccyowl. JloroBop ccynbl (commodatum) COCTOMT B TOM, YTO OJIHA
cTopoHa  (ccynopaTelib, commodans)  mepegaeT  JIpyrou CTOpPOHE
(ccymonpunumartennto, commodatarius) HHAMBUAYaIbHO-ONPEACIICHHYIO BElllb IS
BPEMEHHOTO 0€3BO3ME3/IHOTO MOJB30BAHUS C 0053aTEIbCTBOM BTOPON CTOPOHBI
BEPHYTh MO OKOHYAHUU MOJIb30BAHUS B IIEJIOCTU U COXPAHHOCTU Ty K€ CaMyIo
Beulb.  llpemmer  moroBopa  ccyAbl  —  TeleCHble,  HE3aMEHHUMBIE,
WHANBHUIYaIbHOONPEACICHHBIC BEIIM (JI0M, YYaCTOK 3€MJIM, KOHKPETHOE OpyIue
TpyAa W T.J.), HO HEOoOs3aTeNIbHO HaXOJslIUMecs B TpaxkIaHCKOM 000poTe.
[Ipenmerom Mmorma OBITH Bellb, 3ampenieHHas KOOOpOTy, HO JO03BOJIEHHAs K
YacTHOMY OOJajaHuio (Hampumep, OC3HpPAaBCTBEHHAs] WM 3alpelicHHas KHUTA).
[IpeameTomM m0TOBOpPA CCYIABI MOIJIA OBITh W HEIBWKHUMOCTh, YTO OBLIO
BOKHEUIIUM OTIMYHEM OT JIoroBopa 3aiima. IlpemMerom ccyabl MOXKET OBITH
TOJIbKO MHIMBHUIYaJIbHO-OIIPEICIICHHAs He3aMEeHUMAas U HeroTpeOsieMas Belllb.

JloroBop ccyapl — ABYXCTOPOHHUM JTI0TOBOp. PUCK citydaiiHOlM ruGesu Beru,
MepeIaHHOM TI0 IOTOBOPY CCY/IbI, JIEKAl Ha CCy0/1aTere.

Hoecosop xpanenus.Xpanenue win mnokiaxa (depositum)— moroBop, B
COOTBETCTBUHM C KOTOPBIM OJIHA CTOpOHA (MOKJIAXEITPUHUMATEIb, J1ETO3UTapUi)
nojiyqajia OT JAPYTrod CTOPOHBI (MOKJIa)XeaaTelis, JCTOHEHTa) WHIWBUIYyalIbHO-
OTPENICIICHHYIO Bellb W OO0si3bIBajlach O€3BO3ME3JIHO XPAHUTh €€ B TEUYCHUE
OTIPEECNIEHHOTO CpOKa WM JO BOCTPEOOBaHHMSI W IO OKOHYAHUHM XPaHCHHS
BO3BpaTUTh €€ B IEJIOCTH WU COXPAHHOCTH CTOPOHE, TEpeAaBIIel Bellb Ha
xpanenue.[IpeqMer goroBopa XpaHEHHWs] — WHIWBHIYaTbHO-HEOIPEaeIeHHAS
Belb. XpaHeHue - Oe3BO3ME3AHBIN JOTOBOP, MOITOMY MOKIAKETPUHUMATENb
00s13aH XpaHUTh BEllb KaK OOBIYHBIN YETIOBEK W HE JOHKCH MPUHUMATHh KaKWX-
00 CcrHenuadbHBIX MEp, €CJIHM TOCJIEIHUE HE MPEeIyCMOTPEHBI B JOTOBOPE.
Otcronia, MOKJIaKENPUHUMATEIh HE HEC OTBETCTBEHHOCTH 3a BpEJ, €CIU B €ro
JNehcTBUAX Oblma Jierkas HeOpexxHocTh. OpHako eciu B JEHCTBUAX
MOKJIAKEIPUHUMATEII yeMaTpUBaiach rpyoasi HEOPEKHOCTh WM YMBICEI, OH HEC
OTBETCTBEHHOCTb 32 BPEJl, MPUUYNHEHHBIN MOKIJIaXKEIATEINO.

3aknao (py4Ho#t 3amor — pignus).3akiag — 3TO JOTOBOP, B CHIIy KOTOPOTO
OHO JMIO, 3anocooamens (OH K€ JOKHUK 10 OOECHEUYEeHHOMY 3aKJaJoM
OCHOBHOMY 00s3aTe€JIbCTBY), TME€peaeT APYroMy JIHIY 3al0200epHCaAmenio
(KpenuTopy OCHOBHOIO 0OS3aTeIbCTBA) BEIllb B 00€CIeYEeHUE MCIOIHEHUS J10JIra
10 OCHOBHOMY 00s3aTelbCTBY. JlOTOBOp OTOT peanvuulil, 0e3603Me30HblIL,
g3aumuoly. OCHOBHasi O0OS3aHHOCTh [0 TAaKOMY COIIAIIEHUIO BO3HUKAET Yy
3ajorofiepXarenisi: B CciOydae yIjlaThl Jojira OH o00s3aH BEpHYTh Bellb
3aJoroflaTell0 B WCIPABHOM COCTOSHWM, a TMpH HEymiare joira oO0si3aH
1M03a00TUTHCS O TPOIAXKE BEIIM (ITPEIMETa 3aJI0ra) ¢ TeM, YTOObI U3 BBIPYUYECHHOMN
CYMMBI TIOTaCUTh OCHOBHOW JIOJIT, a OyJIE€T OCTAaTOK, BEPHYTh €r0 3aJIOrO/aTeIo.
OTBETCTBEHHOCTh 3aJIOTO/IaTEs] MOXKET BO3HHMKHYTH, €CIU TepeJaHHas BeEIlb
MPUYMHIIIA YIIEepO 3a710T0epKaTeNIo.
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4. KoHceHCyallbHbIA KOHTPAKT.

KoHceHcyanbHBIN KOHTpakT (Contractae consensu) — J0roBop, KOTOPBI
CUMTAJICA 3aKJIIOYEHHBIM C MOMEHTa JIOCTHKEHHUS CTOPOHAMH IPOCTOTO
cornamenuss (nudus consensus). Ilepegaua Bemu paccMarpuBajiach yKe Kak
UCIIOJIHEHHE KOHCEHCYaIbHOTO KOHTPAKTA.

[lo mopsiAKy 3akitoueHUs OHU O0Jananu emie OoJblIeH MPOCTOTOM, YeM
KOHTPAKThl pealibHble. 37€Ch JEJI0 MCUEPIBIBAIOCH OJJHUM TOJBKO TOCTUTHYTHIM
CTOpOHAMH COTJIAIICHHEM, a Tiepenada BEIIM €CIM W MPOU3BOJWIIACh, TO HE B
IEJITX 3aKIIOUCHHUS, a BO MCTIOJHEHUE YK€ 3aKIIOYEHHOTO J0roBopa. Tem cambiM
KOHCEHCYaJIbHBbIC KOHTPAKTHI, KaK U peajbHbIC, HE MOTJIIN OBITh A0CTPAKTHBIMU U B
CBOEH JICHCTBUTEIBLHOCTHU 3aBUCEIIN OT ONPEIEICHHBIX OCHOBAHU.

[IpeamMeTOM KOHTpaKTa JOKHBI ObUTH OBITH BEIIH, NPEICTABISIOIINE COOOM
TOBap W HaXOAAIIUECS B KOMMepuYeckoM oOopote (res in commercio). Ecnu
KOHCEHCYaJIbHBI KOHTPAKT HE MCHOJHSJICS, TO MPEeaycCMaTpPUBAIUCh UCKU: actio
empti 111 3aUTHI TOKynaTess 1 actio venditi AJ1sl 3alIATHI IPOJIaBIIa.

KoHceHcyanbHble KOHTPAaKThl BO3HUKIW IO3]IHEE OCTaJIbHBIX BHJIOB
KOHTPAaKTOB M HMMEIM HaumboJjiee BaXKHOE 3HAYCHHE B XO3AWCTBEHHOW >KU3HU
HpeBHero Puma.

Oco0EHHOCTh KOHCEHCYaJIbHBIX JIOTOBOPOB COCTOsJIa B TOM, YTO €CIIA B
JIPYrUX TUIMAX KOHTPAKTOB, IIOMUMO COIJIAIICHUS JUISI  YCTaAHOBJICHUS
00s13aTeNbCTBA, TPEOOBAJCS €Il€ KaKOW-TO MOMEHT (CJI0BO, MUCHMO, Mepenaya
BCIIM), TO B KOHCEHCYAJIbHBIX KOHTPAKTaX JOCTIKCHHUE COTJIAIICHUS SIBISIIOCH HE
TOJIBKO HEOOXOIWMBIM, HO H JIOCTATOYHBIM MOMEHTOM JIJIi BO3HHKHOBEHUS
oOsi3arenscTBa. llepemaua Bemm eciaM W MPOM3BOAWIACH, TO HE B IEIAX
3aKJIFOUEHUS JOTOBOPA, @ BO UCIIOJIHEHUE yKe 3aKIIF0UYEHHOTO JJOTOBOPA.

K KOHCEHCyaqbHBIM KOHTPAaKTaM OTHOCHIIHCH: JOTOBOP KYILIH-TIPOIQKH
(emptio-venditio), moroop Haiima (locatio-conductio rei, operarum, oOperis),
J0TroBOp MopydeHus: (mandatum), 10roBop ToBapuilecTsa (societas).

Hozcoeop kynau-npodascu_(emptio-venditio) — moroBop, B CHIIy KOTOPOIO
olHa cTopoHa (mponaser]) Obuia oO0s3aHAa MPETOCTABUTH JAPYTOHW CTOPOHE
(mokymarento) Bellb (TOBap) B COOCTBEHHOCTh, a TMOKyMaTelb ObUT 00s3aH
VIUTATUTh MPOAABILY YCTAHOBJICHHYIO JIOTOBOPOM JICHEKHYIO 1IEHY.

Hozoeop nopyuenus (mandatum) — morosop, Mo KOTOPOMY OJIHA CTOPOHA
(moBeputenr — mandans) mopydania cAelaTh 4TO-JIMOO B CBOMX HHTEpecax, a
apyrasi cTopoHa (moBepeHHbIH — mandator) 0e3BO3ME3AHO MpHUHHMMalla Ha cels
UCIIONTHeHHE mopydeHus.[Ipeqmer moroBopa MOpYyYeHHS — HEMPOTHUBOIPABHBIC
JCUCTBUS KaK OPUIMYECKOTO XapakTepa (3akIlOueHHWEe CHIEIKH), TaK |
(daxTryeckoro (mojydeHue KyIJiIeHHOW moBeputeneM Bemiu).Ilomx 3ToT moroBop
MO/IMAIAI YCITYTH Bpaduel, yauTesIeH, FOPUCTOB, CITy>KUTENEH KybTa, pA0OTHHKOB
KYyJIbTYpPhl U UCKyCCTBa. J|oroBOp MOpydEHHsI UCIOJIB30BAJICS W JIJISI pa3pelieHus
Mpo0JIEM TI0 IOPYUYEHHUIO BIUSTEIBHBIX JIUII.

Hozcoeop natima (locatio-conductio) — KoHCEHCyaab-HBIH JOTOBOP, B CHIY
KOTOPOTO OJIHA CTOpOHa (HaiMo-maTenb — locator) ObluTa 00s3aHA IPEAOCTABUTH
Jpyroi cTopoHe (HaHUMaTelto — conductor) Bems 71 BpeMEHHOTO MOJIb30BaHUS,
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OKa3aTh YCIYTY, BBIIIOJHUTEL pabOTy, a HAHUMATENb ObLT 00s3aH OIUIATHUTH BEIlb,
ycnyry wiu paboty.JloroBop HaiiMa — noBepHTENbHBIA J0ToBOpP.CyIIeCTBEHHBIC
yCIIOBHUSI JIOTOBOpa HaiiMa — MpeaMeT HallMa M HaeMmHas Tutata.HaemHas mara
J0JHKHA ObLIa BBIPAXKATHCS B JIEHEX)HOU (opMe. Buasl qoroBopa HaiiMa: J0TOBOp
Haiima Bemeii (locatio-conductio rei), moroBop Haiima ycayr (locatio-conductio
operarum), IOroBop Haiima padort, wiu noapsiaa, (locatio-conductio operis).

Hocosop mosapuwecmea (SOCietas) — KOHCEHCyalIbHBIH JOTOBOp, IIO
KOTOPOMY JIBO€ WJIM HECKOJIBKO JIUI[ (TOBapHINEH) OObESIUHSIIA CBOM BKJIAIBI JIJIS
JTOCTHXKECHHsT 00mmel 1enu./[oroBop TOBapHIecTBa MMEN OPHINYCCKYIO CHITY,
€CIM 'y TOBapuIiled Oblla oOmas Ul BCEX HHX XO3SWCTBEHHAs IICIb
(CTpOUTENHCTBO OPOTH, YIPABICHUE MPEANPHUITHEM | T. 1.). OTCyTCTBUE 00IIEH
eI BEJIO K HEACHCTBUTEIHHOCTH J0roBopa.l'maBHOE ycCiIoBHE J0roBOpa
TOBAPHIIECTBA — COTJIACHE BCEX €r0 Y4acTHHKOB.Eciu Belllb, BHOCHMAs B Ka4eCTBE
BKJIaja, OblIa WHAWBUAYyIM3UPOBAaHA, PUCK CIy4dailHOW THOeIW 5TOH Bemu
JIOXKHWJICS Ha BCEX TOBApHINEH cpa3y TOcCIe 3aKIIOYCHHS JO0TOBOPA; €CJIM BEIlb
ObLTa ompe/esieHa POAOBBIMU TIPU3HAKAMH — TIOCTIE e (PaKTUIeCKO TIepeIayn.

Pasmep monm He BIWSI Ha TOPSAIOK Y4acTHsl TOBapWIlla B MPHOBUIAX |
yObITKaX. [IpuObU M YOBITKH JIOKWJIMCH Ha TOBapHINEH MPOTIOPIIMOHATBHO HX
JOJISIM YIaCTHSI.

5.  be3bIMsIHHBIC KOHTPAKTHI

Co BpeMeHEM Pa3BUTYIO XO3SIMCTBCHHYIO JKM3Hb PUMa cTana He ycTpauBaTh
CYIICCTBOBABIIIAs CTPOTO OrPaHWYCHHAS CUCTeMa KOHTPAKTOB. [1OSBUIIMCH HOBBIC
JOTOBOPBI, KOTOPBIC BBIXOJAWJIM 332 pPAMKH YXKE CIIOKHUBIICHCS CHCTEMBI
KOHTPAKTOB. ODTO  TaK  Ha3blBacMble  OC3BIMSHHBIC  KOHTPAKTHI,  T.C.
HENOMMEHOBaHHbIC. [IpaB/ia, HEKOTOPHIE U3 HUX MOJIYYMIN Ha3BaHUE (3TO JJOTOBOP
MEHBI, OJMHOYHBINA JI0roBop). TeM He MeHee, OHU HEe OTHOCWJIMCh HU K OJIHOW U3
YETBIPEX TPYIIT KOHTPAKTOB.

Be3bpiMeHHBIE KOHTpakThl (COntractus innominati) — KOHTpaKThI, KOTOPbIC
BO3HUKIIM TIOCJIE€ TOTO, KaK B PUMCKOM TIpaBe CJIOXHIJIACh 3aKpbITas CHCTEMa
JI0TOBOPOB (BepOabHBIC, TUTTEPATbHBIC, PEATbHBIC U KOHCCHCYAIbHBIE), KaXKIbIH
13 KOTOPBIX UMEJI CBOC 3HAYCHHE.

O0pazoBaB caMOCTOSITEILHYIO TPYIITY JIOTOBOPOB, O€3bIMEHHBIC KOHTPAKTHI
MIPUMEHSUTUCH B Pa3HOOOPa3HBIX KOHKPETHBIX CUTYAIIHSIX.

[Tpunanue FOPUAMYCCKON CHIIBI TMOJOOHBIM OTHOIICHUSM 3HAMEHOBAJIA
pCIINTEIBHBIN Al PUMCKOTO TpaBa B HANpPaBJICHUHM MPH3HAHHUS MPABOMEPHOCTH
100020 coenauienusi, TO €CTh BbIpaboTKe (hyHAAMEHTAIHHOTO ITUBUIMCTUYECKOTO
NPUHIINIIA: 8CSIKOe co2nauierue 00IiCHO bbimb ucnonnero (pacta suntservanda).

Buowbl 6e3vbimenHbix KOHMpaKmos:

1) mena(permutatio) — moroBop, Mo KOTOPOMY MPOMCXOIUIT OOMEH OJTHOMN
BelM Ha JApyryio. lIpemMeTroM g0roBopa MEHBI HE MOTJIH OBITh JEHBIM.DTO
pCATbHBIN JIOTOBOP, OH CYMTAJICS 3aKIFOYECHHBIM C MOMEHTA TEpeladd XOTs OBl
OJTHOTO M3 OOMEHUBAEMBIX TPEIMETOB;

71



2) npexapuu(precarium) — 0e3BO3Me3HOE TPEJOCTaBICHIUE WMYIISCTBA B
M0JIb30BAaHUE OJHUM JIMIIOM JpYyroMmy JHily (mpekapucty) Oe3 yka3aHus Cpoka
M0JIb30BaHUS;

3) omeHouHkIi moroBop (contractus aestimatorius) — moroBop, Mo KOTOPOMY
onpeJesieHHas Belllb MepeaBajiaCh OJHOW M3 CTOPOH APYroM JUIsl MPOJaXKu IO
[IEHE HE MEHEEe YCTAaHOBJICHHOW OILICHKH, a JIpyras CTOpOHa JOJKHA OblIa MpoaaTh
ATy Bellb IO IIEHE HE MEHee TOW, KOoTopas ObUla YCTaHOBJIEHA Iepearouei
CTOPOHOM, W TIEpeIaTh € BCe IEHbIU JTUOO0 BO3BPATUTh BEIllb, €CIIA MPOAATH €€ He
ymaBanoch. Ecnu ymaBanoch mpojaTh BElib MO OOJBINEH IleHE, YeM YKa3aHO B
OIICHKE, TIPOaBeIl MOT OCTaBUTh Pa3HUILy cebe;

4) mupoBas caenka (transactio) — cornamieHne 00 OKOHYATEIHHOM
OTIpe/IeIICHUH TIPABOBBIX OTHOIIICHUH MyTeM B3aWMHBIX YCTYTOK WJIH ITyTEeM OTKa3a
OT MPUTSA3aHUS 332 BO3HATpaXJACHHE. MHUPOBBIC CIETKH M0 ATMMEHTaM TpeOoBaH
MPETOPCKOTO  yTBepkiaeHus. [lns mopyuurtenss MupoBas claenka  Obuia
JEUCTBUTENHHA TOJIBKO MPHU €T0 COTJIacuHu;

5) naperne ¢ Hakazom (donatio sub  modo)—  Ge3Bo3mesnHOE
MPEIOCTABIICHUE JApUTEIEM 3a CUET CBOETO HMYIIECTBA KaKOW-TMOO BBITOBI
oJlapsieMOMy. JTa clieJIKa COMTPOBOXKIAIACH HAKA30M YTO-TTMOO CIeNaTh.

ITaKThL.

[TakT (pactum)— HedopmaibHOE CcOTJIALICHHE, CACIKA, 3aKIIOYCHHAs B
rpaHMIaX TMpaBa. Hampumep, CIycTsSs HEKOTOPOE BpeMs IIOCIE 3aKITIOUYCHUS
JIOTOBOpA 3aliMa CTOPOHBI MOTJIHM 3aKJIFOYHUTH MAaKT 00 YMEHBIICHUN TPOIEHTOB 10
JAHHOMY 3aiiMy MM 00 M3MEHEHHH CPOKOB BO3BpaTa 3aiiMa (B TaHHOM Ciydae
TaKOH IMaKT — U3MEHEHNE OCHOBHOTO JJOTOBOPA).

[lepBoHa4YaIbHO TMAKTBI — JOTIOJHUTEIBHBIC COTJIAICHHS K OCHOBHOMY
JIOTOBOPY, WJIM BBITEKAIONIUE W3 TJIABHOTO 0053aTeNbCTBA, WM CICIHAIBHO
COTJIaCOBaHHBIE C TPABOM OTroBOpkH. [loaToMy makThl 00s13aTeIbHBI TOJHKO B
paMKax KOHKPETHOTO JIOTOBOpa M TOJBKO [JIS 3aKJIIOUMBIIMX €ro  JIUIL
MEPCOHANILHO; CIIEAYIONINI JOTOBOP HE BIIEK paHEe BXOJMBIIMX B COJICp>KaHUE
[IAKTA YCIIOBUMU.

B nmanpHenmeM makThl — HEKOTOPBIE ONPEAEIIEHHBIE, HO CaMOr0 IIUPOKOIO
coliepKaHusl CIENKH HeQopMaJbHOrO Xapakrepa. [ J1aBHOE B ATHX CHIEJKax HE B
COOJIO/ICHUU TOM WJIM HHOU JPYroi (OopMbI, a B COOJIO/ICHUH UHTEPECOB CTOPOH U
oOmux TpeOoBaHMI NpaBa B OTHOLIEHUM PA3yMHOCTH M 1€JIeCO00pPa3HOCTH
JIOTOBOPHOTO TIpaBa.

[To oOmeMy mpaBwIy TaKThl HE MMEJM HWCKOBOW 3aIllUTBI, HO Pa3BUTHE
X035MCTBEHHOT'O 000pOTa M MPOU3BOACTBA BBIJIBUTAJIO HOBBIC BUIBI COTJIANICHUH,
KOTOpBIE TOJYYMIM IIMPOKOE pacmpocTpaHeHue B PuMe, MOATOMY BO3HHUKIIA
HEO0OXOAMMOCTh MPEJOCTABUTH HEKOTOPHIM KaTETOPHUSM ITaKTOB HCKOBYIO 3aIIUTY.

Crnoxxunachk cucTeMa MakToB, pa3/IeJICHHBIX Ha JIBE KATETOPUU:

— pacta nuda («romeie») — He MOPOXKIAIONINE MIPABOBBIX MOCICACTBUNA U HE
oOecrneyeHHbIC NCKOBOM 3aIlUTOM;

— pacta vrestita («oeTbie» ) — UMEIOIIUE UCKOBYIO 3aIIHTY.
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CHa0XeHHbIE WCKOM TIAaKThl BKIIOYAJIW: TAKThl, MPHUCOCIUHEHHBIE K
J0TOBOpaM, 3alMIAeMble HMCKOM; IaKThl, MOJYYUBIINE 3alIUTy OT TIPETOpa;
MaKThI, TOJYYUBIITUE HCKOBYIO 3aIIUTy OT UMIIepaTopa.

[TaxThI, MpUCOETUHEHHBIC K JOTOBOPAM — JIOTIOJHUTEIBHBIC COTJIAIICHHUS K
3alUIIAeMBIM HUCKOM JOTOBOpaM C IEJbI0 BHECEHUS KAaKUX-THOO0 M3MEHEHUH B
JIOTOBOp (HAmpUMep, COrIalieHue 00 OTCPOYKE HCIOJHEHHUS, 00 yMEHBIICHUH
pasMepa TpOlEeHTOB). Eciam makThl NPUCOCAWHSUINCH K JIOTOBOpPY IOCIE
3aKTIOYCHUST M YXYIIIAIH TIOJIOKEHUE JTOJDKHHMKA. TaK, MakT 00 YBEITWYCHUU
pa3Mepa MPOIIEHTOB U HEKOTOPHIE APyTHUe He ObLUTH CHAOKEHBI MCKOBOM 3aIIUTOM.

[TakThl, TOMYyYMBINKE 3AIMUTY OT MpPETopa. B 4MCIO MaKTOB, MOJIYYHBIITNX
3alUTy OT TIpeTopa, BXOJIWIHM MOATBEpXKAcHHME moira (constitutumdebiti) wu
peuentym (reseptum). C momoIblo MEPBOro MakTa OOSI3aHHOE JIUIO YTOYHSIIO
CPOK TUIaTeXa WM K€ MPUHUMAIIO Ha ce0s 00513aTENbCTBO YIJIATUTD YY>KOM JTONT.

Peuentym BKITIOYa TpU KaTErOPUU MaKTOB:

a) COrJalleHHe C TPETEHCKON Cynbei (Ba CHOPAIIMX JHIa 3aKIH0Yalld
COTJIAllIeHHE C apOUTPOM PACCMOTPETH UX CIIOP);

0) coryaiieHue ¢ XO35SMHOM KOpaOiisg, TOCTHUHHIIBI, MOCTOSUIOTO JBOpa O
COXpaHEHUU BelIe Mpoe3xkux (10 STOMY COTJAIICHUIO HA XO34€B HaJarajiuch
MOBBIIIEHHAs] OTBETCTBEHHOCTh: OHM OTBEYAJIM 3a COXPAHHOCTh Belllel aaxe 0e3
BHHBI);

B) COTJIallIEeHUE ¢ OAHKUPOM 00 yIlaTe TPETHEMY JIMIY U3BECTHOM CYMMBI 3
KOHTpareHTa OaHKUpa, 3aKIIOUMBIIETO MaKT (B CHUIy 3TOTO MakTa OaHKUp Opasl Ha
ce0s 0053aTeNbCTBO Mepe/] KIMSHTOM YIUIATUTh €0 JIONT U3BECTHOMY TPEThEMY
JUITY; €CITM OaHKUP MPU OTCYTCTBHH CPEJICTB Y KIMEHTA OTKA3BIBAJICS TUIATUTH, TO
KJIMCHT TOJTyJaJl TPOTUB HETO MCK).

[TakThl, TOMYyYMBIIHE HWCKOBYIO 3aIIUTy OT HWMIIEpaTopa, IOSBWINCH B
nepuos no3aHed umnepun. [IpaBa KpeAUTOPOB B ITUX MaKTax 3alUINAIUCH C
MTOMOIIbI0 KOHAUKIIMOHHOTO MCKa (BBITEKAIOIIETO M3 3aKOHA).

O06s13aTenBCTBA, BOSHUKAIOIINE KaK Obl U3 TOTOBOPA

KBa3uKOHTpakThl — 00s3aTeNbCTBA MEXIYy CTOPOHAMH, HE COCTOSIIIMMHU
JpyT C IPyroM B JOTOBOPE, HO MO CBOEMY XapaKTepy U COJAEPIKAHUIO CXOXKHE C
JIOTOBOPHBIMU («KaK OBI U3 JIOTOBOPAY).

OCHOBHBIMH BUFaMU 0053aTEIHCTB U3 TAKUX «KaK ObI JOTOBOPOBY» SIBIISLITUCH
BEJICHUE 4YYyXXHMX Jen 0e3 mopydeHus (negotiorum gestio) u 00si3aTenbCTBa U3
HEOCHOBATEIHHOTO O0OTAICHHS.

O06s3aTenpcTBa U3 1EAUKTOB (ex delicto).

Hemukr (delictum) — npuyrHeHne Bpeaa OTAEIBHOMY JIMITY, €0 CEMbE HIIH
UMYIIECTBY BCJICACTBUE MPSMOTO MJIM KOCBEHHOTO HAPYIIECHUS MPaB dTOTO JIMIA C
BO3HMKHOBEHHEM 00SI3aHHOCTH BO3MECTUTDH BPE/I.

B pesynbpTate nenukTa BO3HUKAIOT HOBBIE TIpaBa M HOBBIE TIPABOBBIC
obs3anHOCTH (Obligationes ex delicto). K rmaBHBIM fenukTaM MUBHJIBHOTO TIpaBa
OTHOCWJINCK: Kpaxka (furtum), obmaa (iniuria), TOBPEKIECHUE WU YHUYTOKCHHUE
gyyxoro uMmyiectsa (damnum iniuria datum).

[TyOmuyHBIN IETUKT — HAPYIICHHE MPaB U HHTEPECOB TOCYIAPCTBA B I[EJIOM.
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YacTHBIN JENUKT — HAPYIICHHUE TIPAaB U HHTEPECOB OTIEIBHBIX YACTHBIX JIHII,
MOpOKIAroee  00s3aTEIbCTBO  JIMIA, COBEPIIMBIIETO  JCIUKT, YIUIATHUTh
MOTEPIEeBIIEMY IITpad WX BO3MECTUTH YIIEPO.

B kareropuu 4acTHBIX JCTUKTOB OTHOCHIIMCK: JJMYHAsI 00W7a, B TOM YHCTIC
TEJIECHOE TIOBPEKIICHHE; BOPOBCTBO U TOBPEKACHHE YYXKOTO HMYIIECTBA.
[IyOnudHbIE AETUKTHI  BKIIOYWIM YOWICTBO, COYMHEHHWE U  paCIHBaHHE
MIECEH,COIePKAIINX KJICBETY Ha JPYTHX JIUIL ,JDKECBUICTEIHCTBO, TTOAJIOTH | JIp.

OTnenbHbBIC BUBI KBa3UICIUKTOB.

PumMckoe mpaBo 3akpeIunsuio TEpedYeHb JEITUKTOB, IPH COBEPIICHUU
KOTOPBIX HACTYIaJla OTBETCTBEHHOCTh BUHOBHOTO. OTHAKO, B HEKOTOPBIX CITydasx
13 BUHOBHOT'O HETIPAaBOMEPHOTO IMOBEICHHUS JIMIA BOSHUKAIHN 00s13aTEIhCTBA, €CITN
TaKo€ IMMOBEJICHNE JIUIA HE MPEAYCMAaTPUBAIIOCh HU B OJHOM M3 JEIUKTOB. Takue
00s13aTeNhCTBA TONYUIJIM Ha3BaHHWE OOS3aTENBCTB KaK Obl M3 JEITUKTOB. Takum
o0Opa3oM, 00s13aTeILCTBA MOTJIM BO3HUKATh U B CHITY JIEUCTBUI, COBEpPIIIEHHBIX 0€3
yMBICIIA, TI0 HEOCTOPOKHOCTH, U B 3TOM CIIy4ae rOBOPST 00 «00s3aTEIbCTBAX KaK
Obl w3 mpaBoHapymieHui» (obligationes quasi ex dilicto). 3xech nuIO Hecer
OTBETCTBEHHOCTh B CHJIy 3aKOHa WJIM 3AuKTa. OTBEYaeT TOT, KTO MPUUYUHUI Bpe
o HeOpexHocTu. iMeeTcs B BUAY J€HEKHAsI OTBETCTBEHHOCTD

["ait u FOcTuHMaH NpUBOAT YEThIpe 00SI3aTENbCTBA KaK Obl U3 JETHUKTA!

a) OTBETCTBEHHOCTb CYJIbH Mepe] TSKYIIMMHUCS 32 HEOPEIKHOE UCTIOTHEHUE
CBOMX OOS3aHHOCTEH, 3a HENMPaBWJIBLHOE pEIICHUE, BBIHECCHHOE, HAIpUMep,
BCJICZICTBHE HEONBITHOCTH, 3a OITUOKY TIPH BEJACHUU Tporiecca. Pazmep B3bIcKaHUS
MOT JTOXOJHUTH TaKe J0 MOJTHOM IIEHBI CIIOpPa;

0) OTBETCTBEHHOCTh 3a BbIOpolieHHOe W BbuIMTOE (actio de effusis et
deiectis). Ecnu uto-HuOyb Oy€T BHIOPOIIICHO MM BBUIMTO U3 OKHA MOMEIICHHUS,
KUJIHINA, KBAPTUPHI B TAKOE MECTO, TJIC XOIUT WM MPOE3KaeT IMyOJINKa, Ha YIIUIY
WIM IUIOIIAAb, TO 3a Bped, MNPUYMHEHHBIA TPOXOXKHM, OTBEYACT XO35SUH
MOMENICHHS, JIoOMa, XOTS Obl OH W HEe ObUI HEMOCPEACTBEHHBIM BHHOBHHKOM
(ymep0 MOTJIM HaHECTH OOMTATENH I0Ma, T. €. PaObl, IETH, TOCTH);

B) OJIU3KO K 3TOMY KBa3WJEIHUKTY CTOSJIO COJIEpKAHUE AUKUX >KMBOTHBIX B
TakKOM MeECTe, TJ€ MOTJU HaXOAuThCi Joau. [IpuynmHEHHEe TeNeCHOTro
MOBPEXKJICHUS BJICKJIO 3a COOOM BO3MEIICHHE BCeX YOBITKOB. [IpuurHeHre MHOTO
yiiepOa BIEKIIO 3a OO0 B3bICKaHWE YOBITKOB B IBOMHOM pa3Mepe;

I') OTBETCTBEHHOCTh XO035€B KopaOnel (nautae), roctunuil (caupones),
nocTosubIX JBOpoB (stabularh). Eciu Ha xopabie, B TOCTUHHIIE, HA MOCTOSIJIOM
JBOpE 4TO-THOO0 OYyIEeT YKpaJeHO Yy NMYyTCIISCTBECHHHWKA, TO OTBEYAIOT: KaIllUTaH
Kopabiia (CylOXO35iIMH), COJAEpXaTelb TOCTHHMIIBI, COJEpKATeNb MOCTOSIOTO

JBOpA.
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TEMA 9.PumMmckoe 10roBOpHOE NPaBo

1. O6mee nousarue nororopa. Knaccudukaims 10roBopos.
2. YcIoBUS ACHCTBUTEIBHOCTH JIOTOBOPA.

3. BoneusbsiBiaenue cropoH gororopa. [lopoku cormnamieHusl.
4. ConeprkaHue U 3aKJIIOUCHHE JIOTOBOPOB.

OcHosHble noHamus: 1oroBop (contractus), makT (pactum), JOTOBOPBI
cTpororo mpaBa (negotia strictiiuris), nenb (causa), ycimoBue (condicio), Cpok
(dies), mporeHTHl (accessio), cmoco0 3akimroueHus moroBopa (modus), 370
ymbicen (dolus malus), Bons (voluntas), yrposa (metus), Hacuimue (Vis), JOroBop
MEXIy OTCYTCTBYIOIIMMH cTOpoHaMmH (inter absentes), cumyssius (simulatio) .

1. O6uee nousarue norosopa. Knaccudukaims 10roBopos.

[Tox moroBopom (contractus) MOHMMAETCS HamOOJiee BaXKHBIM HCTOYHUK
o0s3aTeNbCTBA U HAaMOOJIEe pacpoCTpaHeHHbIN. JloroBOp, KaKk OJIHO U3 OCHOBaHUMN
0053aTEILCTBEHHBIX OTHOIICHHM, IMEET MECTO TOJILKO TOT/a, KOTa BOJISI CTOPOH,
BCTYNAIOIIMX B JIOTOBOp, HAMpaBlieHa Ha YCTAHOBJIEHUE OO0S3aTEIbCTBEHHBIX
OTHOIIICHUM.

Knaccudukanus 10roBopos.

lno crnocody cBoero 3akiro4eHus (M B CBA3U C 3TUM IO MX HOPUAMYECKOU
3HAYUMOCTH) WJIH 110 TIPEIOCTABISIEMOM 3alUTe:

a) KOHTpakThl  (contractus) — JIOTOBOpBI, KOTOpbIE NPHU3HABAIUCH
IUBUJIBHBIM TPAaBOM U TMOJB30BAIMCh MCKOBOM 3amuToM. K 4uCily KOHTPAakTOB
OTHOCWJIM  ONPEACICHHbIA, NPEAYCMOTPEHHBIM 3aKOHOM KpPYr JIOTOBOPOB.
HckntoueHne cocTaBisiii 0€3bIMEHHbIC KOHTPAKTHI,

2) TI0 YKCITy CTOPOH:

a) OMHOCTOPOHHHME, B KOTOPBIX 00s3aTE€TLCTBO YCTAaHABIMBAJIOCh B
OTHOILIEHUH TOJIbKO OJTHOM CTOPOHBI;

0) IBYCTOpOHHHE, B KOTOPBIX 00S3aTEIbLCTBO  YCTAHABJIMBAJIOCH B
OTHOIIIEHUH 00E€HX CTOPOH.

SBnssice Bcerja ABYCTOPOHHUMH CHEIKAMH, IOTOBOPHI B 3aBUCUMOCTH OT
TOTO, YCTaHABJIMBAIACH JIM OOS3aHHOCTH JIJII OJHOW CTOPOHBI WIJIM JJIA OOEuX
CTOPOH, JENWJIaCh HAa OJHOCTOPOHHUE M JBYCTOpOHHME. Hampumep, noroop
3aiiMa — OJHOCTOPOHHMU JIOTOBOp, MOCKOJIbKY O0OS3aHHON CTOPOHONW B HEM
SIBJISIETCS 3a€MINMK, 3aMMOJIaBell JIMIIb UMeEN ITpaBo TpeOOBaTh BO3BpaTa 3aHATOU
CyMMBbI 3aeMIIMKOM. JloroBop HalimMa BelleW — JIBYCTOPOHHUN J0roBOp. B
COOTBETCTBUM C A3TUM JOTOBOPOM HallMojdaTeNlb 0053aH MPEIOCTaBUTh BEIh
HAHUMATEI0, & HAHUMATEJIb JIOJKEH BHOCUTh CBOEBPEMEHHYIO HAEMHYIO IUIaTy U
110 OKOHYAHUHU JIOTOBOPA BEPHYThH BEIllb;

3) o opme:

a) BepOaJIbHBIN — YCTHBIN JOTOBOP, KOTOPBIN YCTaHABIUBAN 0053aTEIbCTBO,
npuoOpeTaroliee PUINIECKYI0 CHITY TOCPEACTBOM U C MOMEHTa MPOU3HECEHUS
CJIOB;
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0) TuTTEpanbHbIE — O0053aTEeNbCTBA, BO3HUKAIOIINE ITIYTEM COCTaBIICHUS
NUCHbMEHHOTO aKTa;

4) Mo MOMEHTY HACTYIIJICHHS 0053aTeIbCTBA:

a) peasibHbIe — 0053aTeIHCTBO BO3HUKACT ITyTEeM Tepe1adul BEIIIH;

0) KoHCeHCyanbHbBIE (CONSENSUS — «coryacuey) 00s3aTelIbCTBA BOSHUKAIOT C
MOMEHTa JOCTH)KCHHUS COTIIACHs CTOPOH;

B) Oe3pIMeHHBIe (Contractus innominati) — mpuoOpeTaeT IOPUANICCKYIO CHUITY
MOCJIE UCTIOJIHEHUS JOTOBOPA OJHON U3 CTOPOH.

2. YcnoBus 1eMCTBUTEILHOCTH TOTOBOPA.

Jlnsi  BO3HMKHOBEHHUs  00s3aTeNbCTBA TMPU  3aKIIOYEHUU  JIOTOBOpA
TpeOOBAIOCh HAJMYME HECKOJbKHX YCJIOBUH, 0€3 KOTOpBIX JOrOBOpP HE MOT
CYILIECTBOBATh. JTU YCIIOBUS HA3bIBAJUCH CYIIECTBEHHBIMH WJIM HEOOXOJIMMBIMHU.
YcaoBus  ACUCTBUTEIBHOCTH  JIOTOBOPOB  JICTWJIMNCh HAa JIBE KATETOPHU:
oOs3aTenbHble U (hakyapTaTUBHbIE. OOsA3aTeNbHbIE YCIOBUS ObUIM HEOOXOJMMBI
JUTSI JTFOOOTO TOTOBOpa, (DaKyJIbTaTUBHBIC YCIOBHS ke IS OJHUX JOTOBOPOB OBLIN
HEOOXOJIMMBI, MJi1 APYrux - HeoOsi3aTenbHbl. Bce 3aBuceno OT coaepskaHus
JIOTOBOPOB.

K TakuMm ycnoBUsAM OTHOCHIINCH:

1) oOsi3aTesbHbBIC, SBJISBINACCS HEOOXOAMMBIMH JIJISl JICHCTBUTEIBHOCTH
J000T0 AOrOBOpA:

a) coenacue cmopow, T. €. HAIAIKE TOOPOBOJILHO M3BSIBJICHHOW BOJH JIBYX
i 0osiee CTOPOH 00 OJJTHOM M TOM K€, BBIpaXKEHHOU B (popMme clioBa, MUCHMA,
KECTa, MOJTYaHUSI.

CTOpOHBI MOTJIM BBIp@XKaTh CBOIO BOJIIO JIIOOBIM CIOCOOOM W MO CBOEMY
YCMOTPEHHUIO;

0) deecnocobnocms, T.€. CIHOCOOHOCTH JIMI, 3aKJIIOYAIOIIUX JOTOBOD,
BCTyIaTh B JJOTOBOPHBIE 00S3aTEIHCTRA,;

B) npeomem 002080pa, KOTOPBI MOXKET OBITh 0003HAUYE€H WHIWBHUIYaJIbHO
(species) Uiy poJIOBBIMU TTPU3HAKaMH (genus), HO B JIIOOOM cily4yae MpeacTaBisiTh
WHTEpEC ISl KpeauTopa.

[IpeameT goroBopa - 3TO TOT OOBEKT, MO TTOBOY KOTOPOTO OH 3aKJIIOYeH. B
CBS3U C TEM, YTO JOTOBOPHI SIBISUINCH OJHHM W3 BHJIOB O0S3aTENBbCTB, HX
MpPEAMETOM MOTJU OBITh JHOOBIE BEIIU, KOTOPbIE MOIJIM OBITH MPEIMETOM
00s13aTeIHCTBA: BEIN POJIOBHIE M WHIWBUYAIbHO-OTIPEICTICHHBIC, MaTePHUATbHBIC
M HeMaTepHalbHBbIC, a TaKXe OCOObIi OOBEKT 00s3aTelbCTBA - JICHBIH H
MIPOIICHTHI.

JleficTBue,  cocTaBisiomiee  MpPeaMeT  JOTOBOPa,  JIOJDKHO — OBITH
OTpeNeNeHHbIM (HAampuMep, TNPENOCTAaBUTh JICHBIM B TaKOH-TO CyMMe).
Ilpeomemom  Oocoeéopa  pumcKkue Opucmsl — cuumaiu  oeucmeue, Ui,
uHave,0083aHHOCMb  YMoO-Iub0  O0amv, YMo-Iubo  coelamv,  UMO-HUOYOb
npeoocmasumeo.

Conepxanue 00513aHHOCTH JIOJKHO OBITH OMPENENICHO B JloroBope. OHaKO
B JIOTOBOPE MOTJIO IMETh MECTO aJTbTEPHATHBHOE 005A3aTEIIbCTBO, T. €. CBA3AHHOE C
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BBIOOpOM  (HampuMep, MODKHHK JODKEH TMPEJOCTaBUTh WM BEllb, WU
OTIpE/ICTICHHYIO CYMMY JICHET).

T) Haauyue yenu (causa) u 0CHo8anue 002080pda,

Hamuyue yenu— MaTepuaibHOe OOOCHOBaHWE, KOTOPOE TPUBOAMIO K
3aKJIFOUEHUIO JIOTOBOPA;

OCHOBaHUEe 002080pa — COOOPAKEHHS, H3BECTHBICE OOCHUM CTOPOHAM U
oOpa3yroIue coiep>kaHnue CorameHusl.
OcHoBanue (1enb) JOTOBOpa — OTO CYOBEKTHBHBI MOTHB, WIA

MaTepUaTbHBIA WHTEPEC, MOOYKTAIOMINI CTOPOHBI MPUHUMATHL Ha ce0s TE WIU
WHBIE 00S3aHHOCTH. PUMJIsTHE, UMes B BUY 3TO YCJIOBHE, TOBOPWIN O OivbKaiien
uenu (cause). Llenp nomkHa ObITh 3aKOHHOM, T. €. HE IPOTUBOPEUYUTH 3aKOHY. Eciun
causa MPOTHBOIPABHA, TO OHA HE MOPOXKaajia TOToBopa. PaBHBEIM 00pa3om, IIEib
HE JI0JDKHA OBITh aMOpalibHOW. PuMCKoe mpaBo HCXOAWIO W3 TOTO, HYTO
CorjalleHre, OCHOBAaHHOE Ha TaKOM 111, HE JI0DKHO COOII01aThes;

1) coonooenue  yCmamosieHHou  gopmvl  0ocoéopa  (MaHIUTIALIUS,
CTUIYJISALINSI, YCTHBIN, COBEPIICHHUE MMPOCTON Mepeaaun BEIn);

€) 3aKOHHOCHb CO0ePIAHCAHUSA 002080, T. €. TOTOBOP HE JOJKEH ObLIT UMETh
CBOMM TMpEIMETOM JCHCTBHE, HapyIIalollee HOPMbI IpaBa, U COIJIAIICHUE,
MIPOTUBOpEYAIIIEEe MOPAIH WU JOOPHIM HpaBaM;

2) akyabTaTUBHBIC, KOTOpPbIE MOIJIM MPUCYTCTBOBaTh WJIM HET B
3aBUCUMOCTH OT TIOJIOKEHHUI 3aKOHA WU COJISP KaHMS TI0TOBOpa:

a) cpok (dies), yka3pIBaronuil Ha COOBITHE, KOTOPOE JIOJHKHO HEMPEMEHHO
HACTYIUTh, — MOMEHT BO3HUKHOBEeHUS (dies a quo) u npexpanieHus (dies ad quern)
JI0OTOBOPA);

0) ycinoBue (condicio), T.e. OroBopka B JOTOBOpE, OT KOTOPOM 3aBHUCST
BO3HMKHOBEHHE, CYIIIECTBOBAHKE U MPEKPAIICHUE TOTOBOPA;

B) IIPOIICHTHI (accessio);

T') croco0 3aKIroueHus gorosopa (modus).

3. Boneusbsasienue cropoH gorosopa. [lopoku cornaieHus.

Bousist (voluntas) — »kxenaHue JUIa MONMYYUTh KaKyl0-JIHOO BBITOAY, TOCTHYb
KEJTAeMOM 1IEJTU C TIOMOIIIBIO 3aKITFOYCHUS CICIIKH.

BoneusbsBiienne — BoJIsI, BRIpa)KCHHAS] BOBHE.

Bonsg K 3akiIOYEHUI0 CHAETKH JIOJDKHA OBITh  BBIpaXK€Ha JIMYHO,
MIPEACTABUTENBCTBO HE JIOMYCKAIOCh.

[ToJTHOCTBIO OTCYTCTBOBAJIA BOJIS:

— B BOJICU3BSBIICHUH, CACIIAHHOM JCThbMHU, O€3yMHBIMH,

— TIPH 3aKJIIOYEHUH CHICJIKU BCIIEJICTBHUE IIYTKH (jOocus);

— IIPY 3aKJIFOYCHUH MHUMOU cienku (simulatio), mpukpbIBaromiel Kakue-To
OpPYTHE NEUCTBUA.

B »aTEx cioydasx OTCYyTCTBHE BOJM K JICUCTBUTEIHHOMY COTJIANIEHUIO
MPE3IOMUPOBATIOCH 1 TOOOYHBIE MOTHBBI BOJICU3BSBIICHUS HE YCTAaHABINBAJIKCH.
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JloroBop noykeH ObLI OCHOBBIBATHCS HA COTJIACOBAHHOM BOJIEU3bBSBIICHUU
CTOPOH.

[Topoku 1OpUANMYECKUX CHEIIOK — HECOOTBETCTBHE BOJICU3BSBICHUS 10 TEM
WM UHBIM MOTHBaM JCHCTBUTEILHOMY HAMEPEHUIO JTUIIA.

[Topoku cornamieHuss UMENUCh TpH 3a0IYXKIACHUU JHIA, MPUHYKICHUU
JUIa K 3aKJIIOYEHUIO JIOTOBOpa (B MOCTOPOHHEM JAaBICHUM HAa JIMIIO) WU TMpU
oOMaHe JuIa.

BoneusbsiBieHne He COOTBETCTBOBAJIO BOJIE, €CIIH C/eNKa Oblila 3aKII0UeHa!

1)  BciencTBue  3a0iykaeHWs. 3a0dyXKJICHHE — 3TO  OIHMOOYHOE
Mpe/ICTaBICHUE O KaKOM-IH00 (haKkTe MpH 3aKIFOYCHUH KOHTPAKTa HE3aBUCUMO OT
BOJIM KOHTpareHra. 3almyxaeHue (ommOKa) OTIMYaeTcss OT oOMaHa TeM, 4TO
BTOpasi CTOPOHA HE BO3JIEHCTBYET Ha 3a0MyXKIAIOIIyIOCA C IIENbI0 CKIOHHUTH K
HEBBITOJIHOM crienke. O0s13aTeNbCTBO, BOSHUKIIEE U3 KOHTPAKTA, COBEPIIEHHOIO C
3201y K/1I€HUEM, CUUTAJIOCh HEIEHCTBUTEIbHBIM.

Takum 00pa3oM, BOJEU3BSIBICHUE HE COOTBETCTBOBAJIO BOJIE, €CIIU CHEIKA
ObUIa 3aKJIIOYEHa, MOJ BIMSHHEM 3a0yXACHHUS OIHOM u3 cTopoH: «Ommnodka
JIMILAET CUIIBbI JIIOOYIO IBYCTOPOHHIOKO CHIEIKY»;

2) npuHyxaeHus (IO Yrpo3odM WM BCIEJACTBUE HACUIUS) JUIA K
3aKioueHuto  goroopa. [lpm 3akimrodeHuM JoroBopa BOJS JIMLA JIOJDKHA
BBIPAXKaThCsl CBOOOIHO, O€3 MOCTOPOHHETO AaBiieHus. [IpuHyxaeHrue Moriao ObITh
U (pU3MUecKnM, M TICUXOJIOTHUYECKUM, KacaThCs HE TOJIBKO JIMIIA, 3aKITIOYAOIIEro
CHEJIKY, HO M YJIEHOB €r0 CEMbH, POJACTBEHHUKOB, OBITh AIpECOBAHO HE TOJBKO
JUYHOCTH, HO M HMMYIIECTBY [OTOBapHBaromierocs. ['JaBHoe ObUIO — BBI3BAThH
«IYIIEBHBIM TpemeT Iepe] HacTosAled Wid Oyayled omnacHocThio». Bce
KOHTPAKTHI, 3aKIFOUYEHHBIC TIOJ BIMSHUEM MPUHYXKIACHHUS WM oOMaHa, ¢ 1 B. 110
H.J. CTQJIA CYUTATHCSA HEACHCTBUTEIHLHBIMU U TIOICKAIIIIMH PACTOPKEHUIO.

3) Ooman (dolus) paccmatpuBajcs Kak TalHBIM 3JI0H  yMbIced,
HANpPaBJICHHBIM HA COBEPILICHUE BBITOJHOW, HO MPOTUBOINPaBHOMN cuenku. «Korma
IUIS BUZY JIEJIA€TCs OJTHO, & COBEPLIACTCS IPYroe».

[Ipu oOmanHe peub IIIa HE O PACXONKIACHUM MEXKIY BBIPAXKEHUEM BOJU U
JNEUCTBUTEIBHOM BOJIEW JIMIA, & B HAMEPEHHOM CKJIOHECHHM K 3aKJIIOUYCHUIO
JIOTOBOpa, KOTOPBIM ObLT IS Hee YObITOUHbIM. OOMaH MOT 3aKJI0YaThCcs KakK B
JICUCTBUN — aKTUBHOM CTPEMJICHUH TIOJIYYUTh BBITOJIY B yIIepO APYyroro, U3 4ero,
HampuMep, BBITEKATI0 TpeOOBaHME HE pacXBaJMBaTb CBOM TOBap IIO
HEJCHCTBUTEIHHBIM KauecTBaM (Kynmu 3yOHOH MOPOIIOK — BBIJICUMIILCS OT BCEX
Oone3Hell), Tak U B Oe3AeiicTBUM (HampuMep, HE OTBEYaTh, KOTJA CHPaIIUBAIOT,
WIA YKJIOHATHCI OT YYacTUs B HEOOXOJMMBIX U ONPENCNICHUs MpeaMera
o0s3aTeNnbCTBA ACUCTBUN);

5)  Cumymsnus (simulatio) — 3T0 corjilacHoe YTBEPKICHHE CTOPOH O
3aKIIOYEHUU CHCIKH, B TO BpeMs KaK B JIEHCTBUTEIHLHOCTH CTOPOHBI HE
3aMHTEPECOBAHbI B UCIIOJHEHUH CIIETKH, @ XOTAT JOCTUTHYTh KaKOU-TMOO JApyroi
MPaBOBOM WM HenpaBoBOW 1enu. OcoObIM BHIIOM CHUMYJISIMK ObUIO 3HAHUE,
KOTOpOE€ CTOPOHBI HE MOTJIM HJIA HE XOTEIH MPUMEHATH MPH 3aKIIOUCHUU CICIKU
(reservatio mentalis). CTOpPOHBI CO3HATENBHO 3aKIIOYAIM  JOTOBOP  TIO
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COTJIACOBAaHHOMY BOJICU3BSBIICHHUIO, XOTS KETaHUS 3aKITIOYUTh €r0 y HUX HE ObLIO,
HO OHM HE MOIJIM 3asiBUTh 00 3TOM, MOTOMY YTO OOsI3aHbI OBUIM XPAHUTH
npodeccroHanbHyI0 TalHy.

4. ConepmaHHe " 3aKJIFOYCHHUC JOTOBOPOB.

CopnepkaHue JOrOBOPHOTO 0053aTelbCTBA CBOJUIOCH K TOMY, YTOOBI
nepeaarh mpaBo COOCTBEHHOCTH, CAeiaTh YTO-TMOO0 WM HE JeNaTh 4ero-imoo, a
TaKke MPEJOCTaBUTh YTO-TM0O0, T.€. OKazaTh JUYHBIE YCIYrd, MPUHATH
OTBETCTBEHHOCTb 3a JIPYTOro U T.]I.

B conmepxaTenpHYI0 9acTh JOTOBOPA BXOJIUJIU CYIIECTBEHHO HEOOXOIUMBIC,
OOBIYHBIE U CITyYalHbBIC SJIEMEHTHI.

1) CyuiecTBeHHO HEOOXOAUMBIE JIEMEHTHI — 3TO TAKUE YaCTH JI0roBopa, 06e3
KOTOPBIX JAaHHBIN JIOrOBOp CYIIECTBOBATh HE MoOxkeT. Hampumep, B 1oroBope
KYIUTA-TIPOAAKU TAKUMHU 3JIEMEHTAMH SIBJISUTUCH MIPEAMET U LICHA.

2) OObIUHBIC DJIEMEHTHI HE SBISIOTCS HEOOXOIUMBIMH B JIOTOBOPAX KaKO¥-
6o kareropun. OOBIYHO IO COTJAIICHUIO CTOPOH B JOTOBOpE HailiMa Belen
yCTaHABIIMBAJIOCh, YTO HAEMHas IIJJaTa BHOCWJIACh BIIEpEl. OJTO YCIOBHUE HE
ABJISIETCST 0€3yCIIOBHO HEOOXOJIMMBIM, TaK KaK B COOTBETCTBUU C HOpMaMu
PUMCKOI0 MpaBa HaeMHasl IJlaTa BHOCUJIACh MO UCTEYEHUIO KaKOro-Iubo OTpes3ka
BpEeMEHHU (Mecslia, roja).

3) Ciy4aiiHble >JEMEHTHl BKJIIOYAJUCh CTOpOHAMU MO0 coriacuio. K
CIIy4yaliHbIM 3JIEMEHTaM OTHOCHJIM YCIIOBUS M CPOKH.

VYcnoBueM Ha3bIBaeTCs OrOBOPKA B JIOTOBOPE, MOCPEICTBOM KOTOPOM
IOPUIMYECKUE TIOCEACTBUSI JIOTOBOPA CTABSTCS B 3aBUCUMOCTHh OT HACTYILJICHUS
WM HE HACTYIUICHUSI B OYIyIIeM COOBITUM, OTHOCUTEIBLHO KOTOPHIX HE M3BECTHO,
HACTYIIAT OHU WJIU HET.

Eciau BO3HUKHOBEHHE HOPUIUYECKHX MOCIEICTBUI JOTOBOpA MOCTABICHO B
3aBUCHUMOCTh OT HACTYIUIEHUSI BBEEHHOTO B JOTOBOP YCJIOBHS, TO TAKOE YCIOBHUE
Ha3bIBACTCsl OTJAraTelibHbIM (CycrleH3uBHBIM). Hampumep, eciu peMoOHT Oyner
3aKOHYEH JI0 Hayaja roja, ToO ¢ HaHUMaTtesraeMm OyAeT 3aKiloueH JOroBOp Haiima
MTOMEILICHHUS.

C HacTymieHHeM Kakoro-nuOo yCIOBUS CTOPOHBI MOTYT  CBsI3aTh
MpEeKpalleHUe IOPUIUIECKUX TOCIEACTBUN OroBopa. Takue yCaoBUs HA3bIBAIOTCSA
OTMEHUTEJIbHBIMU (pe30I0TUBHBIMEU). Hampumep, B A0roBope KyIIM-TIPOJIaXKU
MOTJIO OBITh BBEJICHO YCJIOBHE: €CJIM B TEUCHUE MECSAYHOIO CPOKa IMOKYITHAs IeHa
He Oy/IeT yIylauyeHa, TO Belllb CUUTAETCS HEMPOIaHHOM.

Cpoku, Kak u YyCJIOBHE, OBLIM OTJIaraTelbHble W OTMEHUTEJbHBIC.
OtnaratenbHbIi CPOK — CPOK, C KOTOPOIO HAYMHAJIOCh ACHCTBUE JOTOBOPA,
OTMEHUTEIBHBIN — 10 KOTOPOTO MPOJ0JDKAIOCh JIEMCTBUE JoroBopa. Hampumep:
«Otmyckato cBoero paba, HO HE paHee TOro JHsS, KOrja OH YIJIaTUT MHE CTO
CECTEPIIMEB 32 CBOE OCBOOOXKICHHUE» (CPOK oTiaraTesbHbli); «Eciu apenaonarens
HE OTPEMOHTHPYET B CPOK JO0 KOHIIA T0JIa )KIJIOE OMENIEHUE, IOTOBOP CUUTAETCS
PacCTOPTHYTHIM» (CPOK OTMEHUTEIBHBIN).
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JloroBop Mor OBITh 3aKJITIOYEH HA CTPOTO OIPEACIICHHBIN CPOK (Harpumep,
JIOTOBOP HaliMa) U Ha HEOMNPEEICHHbIN (HapuMep, TOroBOp MOAPSIA).

3akmmoueHue noroopa. [[is paznuyHBIX TUIIOB JOTOBOPOB TpebOoBaiach
onpeneneHHas Gopma UX 3aKIIOUCHHUS:

1)ipu 3akirO4eHUN BEpOALHOTO KOHTPAaKTa (CTUITYJISLMH) HEOOXOIUMBIM
yCIIOBUEM SIBJISIIOCH HAJIMYUE WHUIMATUBBI OT KpeauTopa B (opme Bompoca K
JOJDKHUKY, TIOCIIE OTBETa KOTOPOTO JI0TOBOP CUUTAJICS 3aKIIOYCHHBIM.

2) Jlns 3aKiIi0YeHHs] KOHCEHCYaJbHOTO JOrOBOpa OJHA U3 CTOPOH JOJDKHA
ObLIa chenaTh MPEMIOKEHUE 3aKII0YUTh J0TOBOp (odepTy), a Apyras CTOpOHA —
MPUHSATH 3TO MPELIOKEHHUE (AKLENT).

3) HeoOXoaumbIM yCIOBHEM JIEHCTBUTEIBHOCTH JIUTEPAIBLHOTO JIOTOBOPA
ObLIa mIchMeHHas (popmMa KOHTPAKTA.

4) Ecam 3akimroyanicst peajbHblii KOHTPAKT, TO, HIOMHMO COTJIAIICHUS MEXIY
CTOpOHaMH, TpeOoBanach peajbHas Iepenaya BELIM, COCTaBISABLICH mpeaMeT
J0TOBOpA.

[TyreMm oOMeHa mUCbMaMH WM HM3BEUICHUSAMH MOXHO OBLIO O(GOpPMUTH
JOTOBOP U MEXAY OTCYTCTBYIOIIMMHU CTOpoHaMmu (inter absentes). [lepBoHayaiibHo
0 PUMCKOMY TIpaBy JIOTOBOpPbHI 3aKJIIOYAINCh JIMYHO KPEAUTOpaMU U
JOJDKHUKaMHU, a JOTOBOPBI, 3aKJII0YEHHBIE YEPE3 TPEThUX JIUL], HE UMEIN HUKAKUX
IPAaBOBBIX TOCIEACTBUN I mpencTaBiasiemMoro ynna. C pa3BUTHEM PHUMCKOTO
mpaBa  TpU  3aKIIOYCHHH  JIOTOBOPOB  TMOSIBUJAch  MOTPEeOHOCTH B
MPE/ICTAaBUTEIbCTRE.
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IJIOCCAPUI

ArHaTckoe pOJACTBO — TI€pBOHayalibHas (opma poAcTBa Ha OCHOBE
MTOTYMHEHUS BJIACTH OJTHOTO U TOTO YK€ JIOMOBJIAJIEIbIIA.

BonuTapHas (mperopckasi) COOCTBEHHOCTh — 3TO UMYILECTBO, TPUOOPETEHHOE
JTOOPOCOBECTHBIM BJAJIEIbIIEM, HE CTABIIUM €ro COOCTBEHHUKOM, HO HMEBIIETO
3amuTy mocpenactBoM Actio Publiciana.

BenaukannonHsiii uck (action rei vendicatio) — OCHOBHOE CPECTBO 3aIlUThI
npaBa coOCTBEHHOCTH. OH TMpPENOCTaBIISIETCS COOCTBEHHUKY [UIsI MCTPEOOBaHUS
BEIIIM W3 UYYXKOTO BIAJCHHUS TOCPEICTBOM J0KAa3aTeIbCTBA HCTIIOM CBOETO ITIpaBa
COOCTBEHHOCTH.

Brnanenue (passessio) — 3To ¢akTHueckoe oO0JaJaHue BEIbI0, OJIHAKO
CBS3aHHOE C IOPUAMYECKUMH TIOCIEACTBHSIMH, TIPEKIE BCEro, oOecredyeHne
MIPABOBOM 3AIUTHI, H XapPAKTEPU3YIOIIEECS HATMUYNEM HaMEPEHWUSI JINIIa OTHOCUTHCS
K BEIIU KaK K CBOEH.

Boccranosnenue B mepBoHadalibHOe TosioxkeHue (Restutio in integrum) —
MTOCTAHOBJICHHE MTPETOPa O BOCCTAHOBJICHUU TTPEKHETO TTOJIOKCHUS.

Hepxanne (detention) — dakTudyeckoe obiagaHuEe BEIIbIO MPH OTCYTCTBUU
HaMEPEHHMSI JIUIAa OTHOCUTHCS K BEIITH KaK K CBOCH.

Henucannoe npaBo (jus mom scriptum) — 3TO HOPMBI, CKJIaJbIBAIOIINECS B
camoi MpakTuke (MpocThie OObIYAN U IOPUTUIECKUE 00bIYaHn).

NuTepaukT (3ampelieHue) — pachopsbKeHHE MpeTopa O  HEMENJICHHOM
MIPEKPAILEHUU KAaKUX-TMOO JCHCTBHM, HapyIIAOMIMUX OOIIECTBEHHBIM MOPSAOK U
MHTEPECHI TPaK/IaH.

Hck (action) — 3TO MpeayCMOTPEHHOE 3IUKTOM CyAeOHOTr0 Marucrpara
CPEIICTBO JTOOUTHCSA TyTeM CyAeOHOTO MPOIECC a PEIICHHUs, COOTBETCTBYIOIIETO
MHTEpecaM JaHHOTO JIMIIA.

Kay3a (causa) — Onrpkaiiiiasi 1iesib 10roBopa, paju KOTOpOr OH 3aKIII0YaeTCs,
a TaKkKe — OTO MaTepUaIbHOE OCHOBAaHHME, KOTOPOE IPHBEIO K 3aKIIFOUCHUIO
JIOTOBOpA.

Kornarckoe pofcTBO — pOJICTBO 1O KPOBH.

KoHTpakThl — JOTOBOPHI, MPU3HAHHBIE MBWJILHBIM MPABOM M CHAOKCHHBIC
HMCKOBOM 3aILMTOM.

KypynbHble 5Aiibl — pecmyOIMKaHCKUE MarucTphl, BEAABIINE TPAKIAHCKOM
FOPUCAMKITUEH 10 TOPTOBBIM JICITaM.

Jleratel (3aBemiaTteabHBIC OTKa3bl) — CHHTYJISIPHOE TIPEEMCTBO IIOCIIE
yYMEpIIIEro JIMIa, TO €CTh MPEJOCTaBICHUE JHIy OTACIbHBIX MpaB 3a CYET
HACJICICTBEHHOTO  MMyIIecTBa  (TO  €CTh ~ OTCYTCTBYET  YHHBEpCAJIbHOC
MIPaBOINPEEMCTBO).

JlerncakuMoHHBIM  TMpPOLECC — HA3BaHWE TIPAXKIAHCKOTO  Ipouecca
pecnyOnmMKaHCKOTo Puma, XapakTepu30BaBIIETOCS HAIMYUEM JBYX CTaIdd M
HE0OXO0IMMOCTHIO BBITTOJTHCHHUS OTIPE/ICIICHHBIX PUTYAJIOB.

Hatypanbhbie 00s13aTenbCTBA — 00s13aTENIbCTBA, HE MOJIB3YIOMIHECS UCKOBOM
3aIUTON, HO UMEIOIIUE FOPHINICCKOE 3HAUCHHE.

OOs3arenbcTBa Kak Obl M3 JAeNUKTa (KBa3HU-IEIUKT) — OOS3aTENbCTBA W3
HEJI03BOJICHHBIX JICWCTBUMN, BBIXOIAIIUE 32 MPEEITbI IEPEYHS JISITUKTOB.
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[TakThl — He(hopMabHBIE COTJIAIICHUSI CAMOTO Pa3HOOOPA3HOTO COJCPKAHMS,
KOTOPBIE HE NOJIb30BAIIMNCH NCKOBOM 3aLIUTOM.

[lexymuii — 3TO HMYILECTBO, BBIAEISIEMOE U3 OOMIET0 MMYIIECTBA
paboBnazienblia B ynpasiieHue pada, a B 0oyiee TIIyOOKOM CMBICIIE — UMYILECTBO,
MIPEIOCTABIIEMOE TIOJBIACTHOMY TOJIBKO B YIIPABJIEHHUE MOJIb30BAHUE.

[Tucannoe mpaBo (jus geriptum) —3TO 3aKOH U IPYTUE HOPMBbI, UCXOSIINE OT
OpraHoB BJACTH U 3a(pUKCUPOBAHHBIC MU B ONPEACICHHON PEeIaKIIIH.

[TonHas mpaBococOOHOCTH JuNa (caput) — MPaBOBOM CTaTyC, BKIIOYAIOLIUN
CBOOOZIHOE COCTOSTHUE, PUMCKOE TPa)KJIaHCTBO M CaMOCTOSITENIbHOE MOJIOXKEHUE B
CEMBE.

[Iperopckoe mpaBo (jus praetorium) — cucTeMa HOPM Ha OCHOBE MPETOPCKHUX
HIUKTOB.

[Iperopsl — pecnyONMKaHCKME MAarucTpbl, BeaBIIME TPaKIAHCKOM
IOPDUCIUKIMEH B  OTHONMICHUSX MEXIy PHUMCKUMH TpaKIaHAMH, MEXKIY
NeperpuHaMH, a TAK)KE MEXKAY PUMCKUMU TpaKIaHaMHU TPABUTEIISIMU IPOBUHIINH.

[Ty6nmumanoB uck (Actio in rem Publiciana) — uck ans 3ammThl TpaBa
N0OpPOCOBECTHOIO  BJIaJieNiblla BEIIM, MPUOOPETIIEro €€ IO JaBHOCTH, OT
HEZ0OPOCOBECTHBIX BIIAACIIBLEB (SBISIETCS CPEACTBOM MPETOPCKOM 3alUTHI).

CBop rpaxmanckux mpaB (Corus juris civrers) — Ha3BaHHE COBOKYITHOCTH
yeTblpex NOKyMeHTOB: Muctpykuwmii, Jurect, Kogexkca m HoBemn, orpakaBmmx
UTOTY KOAU(PUKATMOHHBIX paboT FOcTuHuana.

CeHaTyCKOHCYJIBTBI — 3aKOHBI, M3/1aBaBLIMECS CEHATOM B IEPUOJ
MIPUHIIUITIATA.

CepButyTtHble npaBa (CepBUTYThI) — IJIABHBIM BUJ IIpaBa Ha YYyXKUE BEIH,
COCTOSIIIME B NPaBE OJHOrO JIMLA MOJb30BaThCS (B KAKOM-JIMOO OIpeelIeHHOM
OTHOIIEHHUH) BELIbIO, IPUHAJIEKAILEH APYTrOMY JIMILY.

CuHaylarmMaTH4ecKue JOTOBOPhl — BHUJ JBYXCTOPOHHMX JOTOBOPOB, B
KOTOPBIX UMEET MECTO JIBE BCTPEUHbIE 00513aHHOCTH SKBUBAJICHTHBIE 10 BaKHOCTH.

CraTyTHBIN HCK — CTIEUAIBHOE CPEJCTBO 3aIIUTHI TPABOCIIOCOOHOCTH.

Crumynsinusi — CJIOBECHBIM JOTOBOP B (pOpME COBIAJAIOIIUX BOMPOCOB U
OTBETOB (OJIMH U3 BUI0B (HOPMAILHBIX JJOTOBOPOB).

Cynepdunuii — oTayx1aemMoe 1 rnepegaBaeMoe o HacleICTBY BELUTHOE IPaBo
BO3BEJICHUSI CTPOCHHUSI HAa YY>KOM TOPOJICKOM YYacTKE M MPaBO IMOJIb30BAHUS 3TUM
CTPOEHHUEM.

duaeMKOMUCCHI — BHJ JIETaTOB, OCTAaBJICHHBIX 0e3 coOmoaeHus (opm
LMBUJILHOTO 3aBEIIaHNU.

DopMyISpHBIA MPOLIECC — HA3BAHHWE TPAXKIAHCKOI'O MpOIEcca MOCIEIHETO
nepuoa pecnyonrkanckoro Puma, xapaktepu3oBaBIIErocs yIpoUuieHeM CyeOHOM
MPOLIEYPHI, @ TAKXKE PazpabOTKOM U UCIIOJIL30BaHUEM NIPETOpaMu (HOPMYITbl UICKOB.

DIUKTBl MarucTpoB — MPOrpaMMHbBIE OOBSBIECHUS PECIYOJIUKAHCKOTO
MarvcTpa npu BCTYIJIEHUH B TOJKHOCTb.
OKCTpaOpAWHApHBI IPOLECC — HAa3BaHUE TPAXIAHCKOrO IpoLecca,

YTBEPAMUBIIETOCS B TEpUOJ aOCOJIOTHOW MOHApPXUHU, XapaKTEePU30BaABIIUUCS
OTCYTCTBHEM CTauil W peanm3are CcyneOHbIX (YHKIUNH aJMUHUCTPATUBHBIMU
OpraHaMH.
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